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TRIAL FOR LIBEL.—STATE OF MARYLAND US. ROBERT J. BRECK- 
INRIDGE—WITH ANNOTATIONS BY THE TRAVERSER.* 


Tuespay, March 10, 1840. 


Present—The Honourable Nicno.as Brick, Chief Judge. 
a ALEXANDER NissBet, Associate. 


a“ W.G. D. WortuInctTon, do. 


Tue traverscr appeared in court, attended by his counsel, Wm. 
Scuey, Esq., of Baltimore, and the Hon. Joun J. Crittenden, of 
Kentucky. The Hon. Wm. C. Preston, of South Carolina, who 
is the brother-in-law of Mr. Breckinrineg, also appeared in court, 
but took no public part in the trial. The court room was excess- 
ively crowded, by a highly respectable and intelligent auditory.t 





* Three reports of this trial have been printed, apparently prepared by different 
hands; viz., one in a daily penny paper called the Sun, a second in another paper 
of the same description called the Baltimore Clipper, and a third in pamphlet 
form by John Reilly, who is supposed to be the keeper of a Papal book store 
lately opened in this city. This third report purports on its face to be “ publish- 
ed under the superintendence of a member of the Baltimore bar.’? Neither of 
the editors of this magazine had any connexion whatever, with the preparation or 
publication of either of these reports; and do not vouch for the accuracy of either 
of them. The report now printed by us, is made up from all three of the others, 
following in every case, that which we considered most accurate, making such oc- 
casional corrections as {ruth seemed to require, and arranging the whole in a nat- 
ural order. After all, the meagerness of the report is greater than any one who 
did not attend the trial can easily imagine. These notesare prepared by the tra- 
verser in the case, and he ulone is responsible for them.—Mr. Cross was not tried 
at all; the parties having severed, and the state chosing to try Mr. Breckinridge 
first. 

+ The trial occupied the whole sittings of the court (from 10 till 3 o’clock each 
day) for eight days, viz., five of one week and three of the next. It also occupied 
some portion of three more days—making in all eleven days: during the whole of 
which period, the crowd in the court room—and often in the anti-room and pass- 
ages, Was sO great, as to make passing back and forth, on necessary business, 
sometimes nearly impossible. The greater portion of this dense mass was made 
up of wang of our most respectable citizens, both Protestants and Papists; the 
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Upon motion of Mr. Scurry, of counsel for the accused, Mr. 
CRITTENDEN was admitted an attorney of the court. 

The jury was then selected by ballot, and the following gentle- 
men sworn as the pannel, viz.:* 


John Holland, James Smith, Ezekiel C. Johnson, 
Thomas Dougherty, David Davis, Wm. T. Rice, 
Seth Pollard, John Robinson, Robert Bradly, 
John Davis, James Allen, George C. Addison. 


INDICTMENT. 


StaTE oF MaryLanp, 
City of Baltimore, to wit: 


The jurors of the state of Maryland, for the body of the city of Balti- 
more, do, on their oath present, that long before and at the time of the 
composing, printing and publishing of the several false, scandalous, mali- 
cious and defamatory iibels hereinafter mentioned, James L. Maguire was 
a person of the Roman Catholie religion, and also the overseer of the alms 
house of Baltimore city and county, to wit, at the city of Baltimore afore- 
said; and that such overseer as aloresaid, at the time aforesaid and long 
hefore, was also sometimes called the keeper of the county alms house, to 
wil, at the eity of Baltimore aforesaid ;-and the alms house of Baltimore 
city and county at the time aforesaid and long before, was also sometimes 
called the county alms house, to wit, at the city of Baltimore aforesaid. 





greater part of all, being obliged to stand during the whole trial. This fact alone 
is sufficient to prove, how intense was the public interest in the case, and how 
completely every body considered it a case in which Papism, far more than the 
State of Maryland or the prosecutor Maguire, was the party really interested 
in obtaining, if it were possible, a conviction of the traverser. 

It will not, perhaps, be considered improper, or out of place, to say, that during 
these two weeks of intense and unsparing effort to degrade us, and destroy our 
character, we were permitted by a kind providence, to be regularly engaged, 
(after spending daily five hours in court) in our usual work and duties, officiating 
at five public religious services, the first week, and six the second; amongst which 
were two lectures (one each Sabbath night) on Papism, delivered each before 
more than two thousand persons; and on the morning of the second Sabbath, our 
regular communion season. ‘These things are stated, in no other spirit than that 
of deep gratitude to Him, who has so constantly and so marvellously held us up, 
as in the hollow of his hand. The lions’ den, and the fiery furnace, are sure 
places to meet the Lord. 

* This trial being for a misdemeanor, and not for a criminal offence, properly 
so called, no right of preremptory challenge existed. ‘The mode of empannelling 
the jury is this: the Sheriff makes a pannel of twenty-four jury-men—such citizens 
as he pleases; they attend the court and when a cause is to be tried, twenty names 
are drawn out by the clerk of the court, of which he makes two lists, and hands 
one to the prosecutor and one to the person accused. Each of these strike off 
four names from the list of twenty; or if either or both parties refuse to strike, the 
court strike off the requisite number; and the twelve persons remaining try the 
case, ‘This jury was selected without any reference to the present case—and had 
been before trying the usual cases that occur in the criminal court of a great city. 
It was a jury from the body of the people; plain and respectable men; all stran- 
gers to us; made up of persons of various religious opinions; no Presbyterian, and 
it is said, no Papist amongst them.—We were prepared with proof, to challenge, 
for cause, one Papist jury-man, who had, although of the pannel, made up and 
expressed his mind against us; but his name was not drawn. We were also pre- 
pared with proof to challenge, for cause, a very gross and violent Universalist; 
but our counsel thought it better to strike his name. Whether there was another 
left on the jury, the public mind is divided. 
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And the jurors aforesaid, upon their oath aforesaid, do further present, that 
Robert J. Breckinridge, late of the city of Baltimore aforesaid, gentleman, 
and Andrew B. Cross, late of the city of Baltimore aforesaid, gentleman, 
being persons of a malicious mind and dispositiom, well knowing the pre— 
mises, and unlawfully, wickedly, and maliciously, devising, contriving, and 
intending, as much as in them lay, to scandalize, vilify, and defame the 
said James L. Maguire, and in his conduct as such overseer of the said 
alms house as aforesaid, and to bring him into publie scandal, infamy and 
disgrace, on the first day of November, in the year one thousand eight 
hundred and thirty-nine, with force and arms, at the city of Baltimore 
aforesaid, unlawfully, falsely, and maliciously, did compose, print, and pub- 
lish, and cause and procure to be composed, printed, and published, in a 
certain public magazine called the Baltimore Literary and Religious Mag- 
azine, fur November, eighteen hundred and thirty-nine, a certain false, 
scandalous, malicious, and defamatory libel, of and concerning the said 
James L. Maguire, and his conduct as such overseer of the said alms house 
as aforesaid, containing therein among other things, the false, scandalous, 
malicious and defamatory words and matter following, of and concerning 
the said James L. Maguire, and his conduct as such overseer of the said 
alms house as aforesaid, that is to say— 

‘* The county alms house (meaning the said alms house of Baltimore city 
and county) has been converted not only into a papal mass house, but inte 
a papal prison. An aged GermanCatholic in the western end of Baltimore, 
whose wife was in the alms house, (meaning the said alms house of Balti- 
more city and county,) became uneasy about his soul and asked for Pro- 
testant instruction. His priest heard of it, told him his wife was dead, 
sent him to the alms house (meaning the said alms house of Baltimore city 
and county,) to see about her burial, and wrote a line to the papal keeper, 
{meaning the said James L. Maguire, so being such person of the Roman 
Catholic religion as aforesaid, and so being such overseer of the said alms 
house of Baltimore city and county as aforesaid,) lately put over the insti- 
tution, (meaning the said alms house of Baltimore city and county,) that 
the man was mad and must be confined. He was confined (meaning that 
the said aged German Catholic was confined in the said alms house of 
Baltimore city and county, by the said James L. Maguire, so being such 
overseer thereof as aforesaid) till it was by mere accident heard of by some 
Protestants, and the man rescued.” 

In contempt of said state and of its laws, to the great damage of the 
said James L. Maguire, to the evil example of all others, in the like case 
offending, and against the peace, government and dignity of the state. 

And the jurors aforesaid, upon their oath aforesaid, do further present, 
that the said Robert J. Breckinridge and Andrew B. Cross further devising, 
contriving and intending as aforesaid, on the first day of November, in 
the year one thousand eight hundred and thirty-nine, with force and arms, 
in the city of Baltimore aforesaid, unlawfully, falsely and maliciously, did 
publish, and cause, and procure to be published, in a certain public maga- 
zine, called the Baltimore Literary aud Religious Magazine, for Novem- 
ber, eighteen hundred and thirty-nine, a certain false, scandalous, malicious, 
and defamatory libel, of and concerning the said James L. Maguire and 
his conduct as the overseer of such alms house as aforesaid, containing 
therein, among other things, the false, acandalous, malicious, and defama- 
tory words and matter following, of and concerning the said James L. Ma- 
guire, and his conduct’as such overseer of the said alms house as aforesaid, 
that is to say: | 

«The county alms house (meaning the said alms house of Baltimore 
city and county) has been converted not only into a papal mass house, but 
into a papal prison. An aged German Catholic in the western end of Bal- 
tiinore, whose wife was in the alms house (meaning the said alms house of 
Baltimore city and county) became uneasy about his soul, and asked for 
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Protestant instruction. His priest heard of it, told him his wife was dead, 
sent him to the alms house (meaning the said alms house of Baltimore city 
and county,} to see about her burial, and wrote a line to the papal keeper 
(meaning the said James L. Maguire, so being sueh persun of the Roman 
Cathoiic religion as aforesaid, and so being such overseer of the alms house 
of Baltimore city and county as aforesaid,) lately put over the institution 
(meaning the said alms house of Baltimore city and eounty) that the man 
was mad and must be confined. He was confined (meaning that the said 
ayed German Catholic was confined in the said alms house of Baltimore 
city aud county, by the said James L. Maguire, so being such overseer 
thereof as aforesaid) till it was by mere accident heard of by some Protest- 
ants, and the man rescued.” 

In contempt of the state and of its laws, to the evil example of all 
others, in the like case offending, to the great damage of the said James 
L. Maguire, and against the peace, government, and dignity of the state.* 


Georce R. RicuarpDson, 
Deputy of the Attorney General of the State of 
Maryland, for the city of Baltimore. 





*We desire to feel all possible reverence for the constituted authorities of the 
land; as indeed is our Christian duty. And we would consider it a very great mis- 
fortune, to be the means of lessening in the smallest degree, the public confidence 
in any of them. But we are well convinced that the character and safety of every 
eitizen are at an end, the protection of law a mere farce, and the liberty of 
the press an absurd misnomer, if all men are to be dealt by in time to come, as 
we have been in time past. This terrible libel of ours has heen acted on by two 
grand juries at least, if not three. Before the first one, Mr. Maguire, being the 
party whose character, as he himself said on the witness stand, was under exam- 
mation, not only took on himself to have witnesses summoned; but the grand jury, 
after walking over the alms house, or part of it—and dining, perhaps, with the 
overseer, published in the newspapers a card, declaring every thing to be false, 
which has since been proved to be true; and all this, without letting the persons, 
who were aimed at, in this indirect way, know that they were investigating in any 
Way, a case in which they surely had some sort of interest. It was a curious fact, 
and worth remembering, that one of the grand jury (Mr. Woodward) called at 
the Chronicle office, before the death of that admirable Protestant journal, and 
told the editor that his (Mr. W.’s) name was improperly attached to the card of 
the grand jury. But, though requested, the Chronicle never stated that faet!!!— 
The facts of the finding of the Bill against us, by the late grand jury, we learn, 
from the highest possible authority, are to the following effect: Mr. Maguire 
came before the grand jury, and swore that there was not a shadow of founda- 
tion in truth in the paragraph which he prosecuted us for writing. But the grand 
jury believing from other testimony, perhaps, that he was mistaken; or supposing 
truly, that the paragraph was in no case libellous; laid aside the matter, without 
agreeing to make a presentment. In this state of the case, a Papist, who was a 
member of the grand jury, (and as such. of course sworn to keep its proceedings 
secret) weat out to the alms house, and told Maguire, as he says, the state of the 
matter. Hereupon Maguire, attacked another grand jury-man, and used threats 
against the whole body; saying, amongst other things, he could not get justice, and 
that he would publish them!! This second man complained to the grand jury; the 
body was poled; the original informer of Maguire discovered; and in the excitement 
and denunciations which followed, the bare constitutional number (twelve out 
of the twenty-four comprising the body) agreed to find the Bill. We feel bound 
tc say that this grand jury had on it, some of our best citizens. But we are sure, 
if they had punished their own member and the prosecutor before them, for a most 
gross contempt—they had better discharged their public trust. In stating these 
facts, which we are informed, and believe to be true, and which were in part as to 
both grand juries, sworn to by Maguire himself—we do it with much pain—and 
only in absolute self-defence. Weare sure, if these things are to be endured, that 
Papal witnesses and prosecutors enough, will be found to get cards published and 
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Mr. Grorce R. Ricwarpson, the attorney general, stated the 
case on the part of the State. This is a prosecution, by indict- 
ment, in the name of the State of Maryland, against Messrs. 
BRECKINRIDGE and Cross, for a libel on James L. Maguire, the 
overseer of the Alms-house. The libel was contained in the No- 
vember number (1839) of the Baltimore Literary and Religious 
Magazine, of which the accused are admitted to have been, at the 
time the editors and proprietors. The libellous matter, as charged 
in the indictment, consists in the use of the following words: 

‘THe County Aims House has been converted, not only into 
a papal mass house, but into a papal prison, An aged German 
Catholic in the western end of Baltimore, whose wife was in the 
alms-house, became uneasy about his soul, and asked for Protest- 
ant instruction. His priest heard of it, told him his wife was dead, 
sent him to the alms-house to see about her burial, and wrote a line 
to the papal keeper, lately put over the institution, that the man 
was mad, and must be confined. He was confined till it was by 
mere accident heard of by some Protestants, and the man rescued.’’* 

This publication, Mr. Richardson alleged, the State would con- 
tend, was a charge against Mr. Maguire, of malversation in office 
—that it was libellous on its face, and that it was, as he believed, 
and until the contrary was proven, false. Mr. Richardson then called 

Davip Owen, sworn. I know that the Baltimore and Literary 
Magazine is conducted by Reverend R. J. Breckinridge and Rev. 
A.B. Cross. I am agent for the sale, and have sold numbers cor- 
responding precisely with the one shown. (The November num- 
ber of 1839 was then produced.) Though I cannot swear that [ 
sold this copy, but fac similes. 

Wm. L. Ricuarpson, sworn—Is agent forthe Alms-house. Mr. 
Maguire was appointed temporarily, overseer for the Alms-house, 
in February, 1839, and afterwards on the sixth of May, in the same 
year, appointed for one year. 

The State here rested the case. 


bills found against us, every month in the year. A religion that teaches as articles 
of faith, that no faith is to be kept with heretics, and that any oaths required by 
the good of the church may be taken or broken; can never be at a loss for means 
to prove whatever willing ears desire to have established. The next time we are 
indicted, our friends at a distance will understand the matter at once. 

* The presentment by the grand jury was for and of the entire paragraph— 
which was at any rate, a mere squib, hastily written, with the press waiting for 
us; and which the reader will find amongst the j-- > Notices, &c., in the No. 
mentioned in the text, and also in the No. for January, 1840. But when the 
indictment came to be drawn, part of the paragraph, viz., the very part that 
showed we had no quarrel with Maguire, no malice against him, and nothing to 
alo with him, was omitted; for what reasons, Mr. Richardson can explain better 
than we. We supply the omitted lines, as follows: ‘‘ Thereis great excitement 
about the matter, which we are assured is as stated above. We hope to get 
a full statement of the partweulars. What have the Priests and the Med- 
ical Faculty to say to this case? Is it perfect maniac or only mono-maniac?”’ 
Now these omitted lines show clearly two important facts: 1. That we never 
intended to become responsible for the exact truth of the rnmour stated,—but only 
for having believed and repeated it, on sufficient warrant: 2. That our whole con- 
troversy about the matter was with a Papal influence in the community, and not 
with an unknown subordinate public functionary, out at the county alms house. 
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Mr. Wa. Scu.ey, of counsel for the traverser, stated the nature 
and ground of the defence that would betaken. It was not to be 
doubted that this was a case of profound and commanding interest. 
He willingly admitted that he felt, on his own part, the utmost in- 
terest in the result, and was quite sure that such was the feeling of 
the public here and elsewhere. He entered upon the trial of the 
cause with a full conviction of its importance, and a full sense of 
the responsibility which it devolved upon the counsel for the accus- 
ed. He did not refer to the collateral questions which might be, 
but he hoped, would not be implicated with it—but he referred to 
the nature of the charge itself. Whatisit? It is that a minister 
of the Gospel, has published a false, wilful, and malicious libel. 
Mr. Macuire had appealed to the public justice. He had asked 
and obtained the intervention of the power of the State, and Mr. 
Breckinridge now stood here to answer for a crime—for it amount- 
ed to this—and if he was found guilty by the jury, the court would 
be compelled to award him punishment as a criminal. —Mr. Schley 
here read the indictment. It charges that the said Robert J. Breck - 
inridge and Andrew B. Cross, being persons of evil disposed mind 
and falsely, wickedly and maliciously acting and intending to injure 
and defame the said James L. Maguire, overseer, &c., had compos- 
ed, printed and published, and caused to be composed, printed and 
published, of the said James L. Maguire, &c., a false, malicious and 
defamatory libel, &c.—This was a serious charge against any man, 
but against a minister of the Gospel it was peculiarly grave and 
serious ; for it charges him with having stated, falsely, and malici- 
ously, what he has stated. It was acharge against the veracity and 
Christian spirit of a man ina holy office. Mr. Schley begged that 
he might not be misunderstood. ‘The traverser was not here to com- 
plain that the suit had been brought—he was here to answer it; he 
did not complain that the state had interfered, for public justice 
was mighty and must prevail ; if the traverser was guilty, let him be 
punished ; if he was innocent, the law would acquit him; that law 
of whom it has been said by Hooker, that her seat is the bosom of 
God ; her voice the harmony of the world; all things in heaven 
and earth do her homage; the very least, as feeling her care, and 
the greatest as not exempted from her power. 

Though the mighty power of the State was arrayed against him, 
he trusted his cause to the law, and it would grant him justice and 
an honourable acquittal. Mr. S. asked leave to make one more 
remark. ‘The manner of the trial was marked out by the counsel 
who preceded him, and if the defence were supposed to go beyond 
the limits of investigation set by the counsel, and to bring in matter 
supposed not to be in relation to the case, it is the fault of the 
counsel on the part of the State; and on the other hand, if they 
did not go into such evidence, it is to be understood that it is be- 
cause it is not necessary to the defence. A counsel was bound to 
protect the interests of his client, but he was not to go beyond the 
point in the trial which was necessary to these interests. It was 
his duty to defend his client in any case: they would not go beyond 
the defence, but wherever attacked they would battle with their 
Opponents; and they hoped, as every lover of peace must hope, 
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that they would not be compelled to go beyond the apparent line 
of defence. 

Mr. S. stated that they would first prove, or hoped to prove, that 
the statements alleged as libellous were made on the most respect- 
able authority, and stated as facts. That whether true or false, the 
traverser published them because he believed them tobe true. He 
had not said in the article, that they were true ; but that he believed 
itto be so. The second point of defence was, that the main fact 
and the only fact was true ; they might be mistaken—but they would 
endeavour to show that it was so. The learned counsel had read 
from the indictment such parts of the paragraph as were copied 
into it, but there were the following sentences after the portion he 
had read. ‘* There is a great excitement about the matter which 
we are assured is as stated above. We hope to get a full statement 
of the particulars. What have the priests and medical faculty to 
say to this case! Is it perfect maniac, or only ‘mono-maniac ?” 
This portion was not read by the learned counsel because it was 
not necessary to his’case, and he was not bound to read it; but 
Mr. S. considered it as a part of the paragraph, and necessary to 
an understanding of its meaning. He then read the preceding 
portion, and contended that the only thing asserted was the fact of 
the German Catholic and the keeper, and the only inuendo was 
that the former was imprisoned; and this is the only thing charged 
by the indictment, except malice and falsehood. It was not a part 
of the question at issue whether the man was mad or not mad, or 
whether Maguire thought he was mad or sane, or whether the tra- 
verser meant to say that he was mad or not. The simple charge 
was that the man was confined, and it is not in issue whether Ma- 
guire confined him through humanity or corrupt motives ; forcibly, 
or peaceably in the discharge of hisduty. (Here he was interrupt- 
ed by the States’ Attorney, who stated that it was the usual custom, 
first, to state the facts and then argue the Jaw before the jury. Upon 
explanation, the gentleman was permitted to proceed.) The de- 
fence would show that the man was confined on allegations of in- 
sanity, and they would therefore place the case on the fact that he 
was confined. He contended that by the law of 1804, which allows 
the truth to be plead in justification of publications charged against 
a party as libellous, the defence is not bound to prove the truth of 
allin the paragraph, but only what was charged in the indictment. 
The State had proved the publication, and that was admitted; the 
defence would prove the fact of confinement, and that was all they 
were bound to prove by this law. ‘The third point of defence 
would be that even if the paragraph, so far as it is unexplained, 
were libellous, the defence would show that there was no malice 
in it towards Maguire. It may be, or it may be supposed, that the 
writer was striking atthe Catholic clergy, or alluding to the conduct 
of physicians on a former occasion; but what has Mr. Maguire 
to do with it?) He is not a priest nor a physician, and has nothing 
more to do with it than any other man. There was no malice to- 
wards him in the allusion to them. The fourth point was that the 
traverser is a minister of religion, and an editor of a magazine, who 
was bound to see to matters of vital interest to the welfare of man- 
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kind—he was a sentinel on the watch-tower—he has heard of a 
violation of the rights of man, is convinced of the truth of the re- 
presentation, and publishes the statement. The question was 
whethera publication thus made was libellous or not. The defence 
would contend that in Jaw it was not libellous, and even if it were, 
it was not maliciously published. This was not a libel, and is a 
case not to be brought into a criminal court; the person aggrieved 
has brought his suit in a civil court; but it was not proper to bring 


it in a criminal court, and ask for punishment on an act of duty as 
if it were a crime.* 


* As soon as we found that the Papists were serious in the purpose to prosecute 
us, (a fact which came to the knowledge of the writer while he was in Kentucky, 
in the month of December, 1839,) steps were taken and arrangements made, to 
meet the case in a manner answerable to its importance, and to the violence with 
which we knew it would be pushed, if it were undertaken at all. They are a people 
wise in their generation; they had never utterly failed in such a case before: and 
they had watched us, sleeplessly, for five years. We shall have occasion, in sub- 
sequent notes, to speak of other matters. At present, we wish to say a few words 
about our counsel and the plan of conducting the case on which they fixed after 
much reflection. And, first, we have to say, that after a good deal of considera- 
tion, it was finally determined by us, to commit the management of the case en- 
tirely to local counsel; and that Mr. Schley, and another eminent lawyer of our 
city, were fixed on as the individuals who should be applied to. ‘The latter gen- 
tleman declined appearing m the case; solely, as he said, on actount of profes- 
sional and personal duties already existing, which called him elsewhere. It was 
then determined to indulge the anxious desire, which had from the first occupied 
our mind,—and apply to our old friend and countryman, the Hon. J. J. Critten- 
den, to aid in the management of the case. Col. Preston, appeared on the trial, 
only as a personal friend and near kinsman; on which account alone, it was 
thought most delicate, not to enjoy the services of one of the ablest lawyers and 
most eloquent men of hisday. In any case, but especially with such counsel, it 
was our duty to submit the whole matter entirely to the control of our professional 
friends: a duty, we cheerfully performed, and have never for a moment seen reason 
to regret. At the same time, it is proper to say, that our view, and that of all three 
of the distinguished gentlemen named above, differed as to the great principle on 
which the management of the case should proceed. Their view was, that the 
sole business, in the case, was to defend us, agamst every thing brought against 
us in the premises, by whomsoever; to put down the particular prosecution, and 
acquit us in the particular case with honour and truth, unstained and untouched; 
and as to all collateral issues, to make none, bui to decline none: in short, to do 
what professional duty, and personal friendship required, and no more. And on 
this general ground, the whole case was managed. But our notion was, that al- 
thongh Maguire was the ostensible prosecutor, yet in point of fact, Papism was 
the real party to be beneficially interested, and therefore that it should be met, as 
if appearing formally in the case; that in this light the trial was to be considered 
of the highest possible importance, and in a particular manner providential; and 
that as several collateral issues might easily be made, each of which would carry 
the case into the very bowels of popery—and some of which seemed almost 
indispensable to the true and full understanding of the matter on trial, in its nar- 
rowest sense; for these and many similar reasons, the subject ought to be thrown 
wide open, and the case tried, in the largest possible manner. We were overruled. 
—After this point was determined, another of considerable consequence arose. It 
was the unanimous opinion of the gentlemen already named, and of others equally 
skilled in the law of libel, both in and out of Maryland—and if we may add 
without presumpticn in such a connection, it was from the very first, our own deep 
conviction, that in point of fact, there was nothing in the paragraph complained of 
and sued on, that could by possibility be fairly construed into a libel on any human 
being; and certainly not into a libel on Maguire. The proper and natural course 
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Mr. Ricuarpson desired it to be understood, that he did not 
concede that the learned counsel had taken the true view of the 
law.—Mr. Schley had supposed that the question was confined te 
the imprisonment of an aged German Catholic, because that was 
the only part of the libel that was explained by inuendo. Now, 
Mr. R. contended, that whenever a party sets out a libel, if he en- 
larges the meaning of the words, it is bad—but in this case the ex- 
act language of the libel was pursued in the indictment, and the 
inuendo was not intended, and is not to be construed as extending 
or diminishing the libel, and that the prosecution reserves the right 
of collecting the meaning from the whole libel. It was, with this 
design, and to accomplish this purpose, that the inuendo was laid 
only as to the aged German and James L. Maguire, the overseer. 

Mr. Schley now called Caleb Owen. 

Mr. Richardson. What do you propose to prove by him? 

Mr. Schley. We intend to show by Mr. Owen, how Mr. Breck~ 
ipridge obtained the information by which he was ted to make the 
publication complained of. We expect to prove that, prior to the 
publication, Mr. Owen, (the witness,) his father, the Rev. George 
D. Purviance, and another gentleman, (Mr. McKane) had heard 
that a man was confined in the Alms House, and had stated the cir- 
cumstances to Mr. Breckinridge as facts which they believed to be 
true. 

The State objected to the evidence as inadmissible. 

Mr. Pitts, of counsel for the State of Maryland, to aid the At- 
torney General. We object to the testimony as not pertinent to 
the issue inthis cause. The traverser may have received—lI have 
no doubt he did receive, his information from respectable sources, 
since it is so alleged, but unless he can show that he made the 
statements with a knowledge of their truth, and be able to show, 
here, that they are true, he must be responsible for them. The 
law implies malice from the mere publication of what a party does 
not know and cannot prove to be true. It is a settled point that, 
if a party copy a libel from another paper, and publish it as his 
own, and then seek to justify himself upon the ground that he 
was only the copier and not the originator, it is no justification 
and no answer. In the case before us, the traverser has pub- 
lished a libel upon the faith of mere rumour. Every publication is 
a new libel, and it is no answer that the circulator of a slander 
believed it, or had it from authority that he deemed good, if it turn 
out that, in point of fact, it is false. In a civil suit, it might be 


in such a case was to demur to the indictment; and if our views were correct, 
quash it and the whole case together on the threshold. But it was feared that such 
a course, if it failed, would be mis-construed; and even if it succeeded, might look 
like shunning an investigation; that it might be construed into timidity, and so court 
future assaults; and that at any rates, the case was elear and the proof sufficient. 
It was fully in accordance with our own judgment and wishes that the demurrer 
was waived, and the case met on its merits, before a jury of our countrymen: and 
such was and is our conviction of the innocence of our conduct, throughout, that 
we would have heen perfectly willing that the first twelve men the sheriff might 
meet in the streets, so that they were unprejudiced and uncommitted, should have 
sat on the cause. 
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arged in mitigation of damages—but in a prosecution by the State, 
it is no justification to show from whom the rumour was received. 
The plea here is guilty or not guilty—and there must be a com- 
plete justification by proof of the truth of the libel. 

Mr. Schley in reply. 

The decisions of the courts in England upon this subject, were 
formerly very loose—but more modern decisions had greatly modi- 
fied the rigor of the ancient practice. It is now well settled that 
to constitute libel, the mind must be in fault—there must be a mali- 
cious intent.—The public and praiseworthy motive may excuse the 
act. If the conductor of a public journal and a minister of the 
gospel, hears of a great evil, or act of oppression, and warns the 
public of it, it is not at the sinner that he strikes, but at the sin— 
not atthe individual who does the act, but at the act itself. We 
desire to show, sir, by evidence, that when the traverser told the 
public of the imprisonmentof the aged German Catholic, he meant 
to do a public good. If it should turn out that his warning was 
true, the motive would be acknowledged to be good. How then 
can the motive be a bad one, if it turn out that he was mistaken? 
What would become of the liberty of the press, if an editor or a 
minister of the Gospel were restrained from publishing or speaking 
what he believes to be true, mn reference to great public outrages 
by such technicalites? Is it to be believed that this publication 
was made out of malice towards Mr. Maguire ?—No, far from 
it. It was just as if aman of known veracity were to come to 
your honours, orto go to any particular printer, and give informa- 
tion upon a great public or private wrong, which the printer or your 
honours could act upon for the public good. There must be a 
mischievous intent in the mind of the publisher. In support of 
this doctrine, we refer to the 2d City Hall, (N. Y.) Recorder, page 
49, (Wm. Coleman’s case,) and 176 and 188 (Martha Codd’s case); 
to the celebrated opinion of Chancellor Kent, in the case of the 
People vs. Croswell, reported in 5d Johnson 364; and to the case 
of the State vs. Farley, reported in 4th McCord’s South Carolina 
Reports 517. 

Now, how is it in this case? The prosecution.has proved the 
publication, and rests the case there on the ground that the law 
implies malice. The books say that when the publication is per se 
libellous, malice is to be inferred. How is this libellous? ‘They 
do not say that it is so because it conduces to a breach of the peace, 
or to create an excitement, but because it villifies Maguire. Now 
we say it is not thus libellous. The prosecution read a part of it, 
and they have a right to that part, but the defence has a right to the 
context, and that shows it does not villify him. The defence was 
here to show that what was published was true; that it was heard 
from those the publisher had a right to believe; that he did believe 
it, and therefore published it, not because he had any malicious 
purpose or feeling against Maguire. In conclusion, Mr. S. repeat- 
ed that in criminal prosecutions the mind must have a mischievous 
intent to constitute malice, and as the facts upon which this publica- 
tion was founded, were heard from creditable and respectable 
persons, we wish to show that fact to prove the absolute absence of 
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malice. This, in our judgment, is pertinent to the issue, and it 
would shift the onus from our shoulders and throw it upon the State. 

Mr. Crittenden—on the same side. 

I have always regarded it as a well settled and universal principle 
of criminal jurisprudence, that the intention is an essential element 
of crime. It was so in morals.x—It was so by the common law— 
and the principle had been recognised by all the statutes that it had 
Seen found necessary to enact for the punishment of crime. AH 
the forms of criminal pleading show this.—In an indictment for 
treason, it is necessary to set out that the act done or meditated 
was done or meditated traitorously. So in an.indictment for felony. 
It was not only necessary to charge the offence, but that the act 
itself was feloniously committed. And we argue, that the same 
principle extends to the case of libel. We contend that, in a 
prosecution for a libel, it is competent to show that there was no 
malicious intent. Is the evidence we now propose to offer, sufli- 
cient and apt for this purpose? What is this case? The party 
against whom this alleged libel is published is the holder of a public 
station ; humble, it is true, but of great power for human happiness 
orhuman woe. Itinvests him with the power to exercise a thousand 
oppressions which none can tell, or to dispense a thousand charities 
that none can speak of. 

An editor of a public journal, hearing of an act of this public 
officer which he deems reprehensible, publishes it to the world, that 
the truth may be ascertained, and if he has improperly discharged 
his public functions, that the evil may be corrected. Is there any 
public objection—is there any moral objection—is there any religious 
objection, that forbids him to make that publication? Is the editor 
of a public journal—he who places himself in the position of a 
sentinel for the public good, to confine himself to the discussion 
of abstract questions of right and wrong? If you forbid him to 
point out the particular instance of violation of right, and commis- 
sion of wrong, you might as well, at once, confine him to that most 
idle and vain of all employments, the elaborate discussion of ab- 
stract questions of right and wrong, making his station a very safe, 
but a perfectly idle and useless one. And if he is not to be thus 
rendered useless, has he not a right, when he denounces what he 
conceives to be wrong, to give his motives in justification of his 
conduct, of his course? Are not his motives every thing? If he 
is not permitted to justify himself thus, the most benevolent man 
may be punished because he puts his friend on his guard against 
the conduct of another. If he has no malice in his warning, there 
is no guilt, and the public has no right to seek redress or to inflict 
punishment. An individual may bring a civil suit, but there could 
be no criminal proceeding sustained. ‘The counsel on the other 
side, think there is an analogy between civil and criminal suits in 
this respect. He thought not; in slander, the intention did not 
constitute the cause of action, and so in assault and battery, if one 
man is struck by another, and he, in returning the blow, accident- 
ally strikes a third party and does him a serious injury, that third 
party cannot maintain a criminal proceeding, for there was no in- 
¢ention of striking him, but ke can bring a suit for damages sus- 
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tained by the blow. In a libel, the want of intention is the want 
of criminality, and a criminal prosecution cannot be sustained. 
This, Mr. C., regarded as an important point, not only to this 
cause, but extending far beyond it. If you do not allow a liberal 
construction of evidence, you make the law of libel sweeping and 
destructive. If the principle that the intention is not a part of the 
offence, is upheld, all public controversies, whether political or re- 
ligious, will fill our courts with suits for slander. It is generally said 
that a libel is actionable because it tends to a breach of the peace. 
This, all judges, all men of sense, now know not to be the true 
reason, as suits couid be maintained for libel on the dead, where no 
breach of the peace could ensue. Mr. C. said that in a long prac- 
tice of thirty years, he had never tried such a cause as this ; such 
cases should not be encouraged. If a man, just and virtuons— 
standing up to rebuke vice—to rebuke the oppression of the poor 
and needy—if such a man is to be treated as a malefactor for his 
efforts—if such a man is to be confined in a jail in the result of a 
suit of law—all men would hold up their hands and exclaim that it 
was unjust if he could not be allowed to plead his intentions in his 
defence. Mr. C. apprehended that such could not be the rule of 
evidence in this case, and he sat down with the belief that the court 
would sanction the propriety and competency of the evidence. 
Mr. Ricnarpson agreed with Mr. C. that the proposition to 
mtroduce such evidence goes much farther than the present case. 
It would establish the principle that any individual will be allowed 
to publish what he pleases of another, and when redress is sought, 
he replies, ‘‘I heard it from respectable authority”—and all the 
malice is gone. Mr. R. said the law as laid down by the New 
York Recorder was not the law of this court, or of any respectable 
tribunal.* It says that if a man copies a libel from a source entitled 
to credit, itis nota libel. I say that is not the law of this coun- 
try nor of England. Mr. R. further contended that no civil suit 
could be maintained for slander if there was not malice. If the 
slander is of a nature from which malice is to be inferred, then we 
stop; if malice is insinuated we must prove its existence; and so it 





* The carefal reader will be very often struck with the modest assurance of Mr. 
Richardson, in stating, ex cathedra, the whole law of this and all other states 
and nations,—and fixing the character of all tribunals according as their law agrees 
with him, or the contrary. On most points of law, which have been drawn into 
discussion in the courts, contradictory decisions are to be found; and as all decis- 
ions of doubtful points are made upon comparison of opposite analogies, which 
are often very nice and well balanced; it is not to be wondered at, that the courts of 
the same country, at different periods,—still less that the courts of different coun- 
tries, should not settle alike, all the nicities even of the same law. The contrary 
is as reasonably to be expected, as it is notoriously the fact. That a lawyer, 
therefore, arguing before a learned bench, the very questions it is to decide, should 
allow himself such latitude of speech,—and that, as it regards propositions advo- 
cated by men, greatly his superiors in character and legal attainments, is very re- 
markable; and when it is remembered, that he is the law officer of the court itself, 
whose business it is, not to convict men against law, or mislead the court, in 
order to do it; but to see the law as it really exists righteously administered, and 
to aid the court in deciding what it is; then such a tone on the part of a prosecu- 
tor, becomes worthy of grave reprehension, 
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is in criminal prosecutions. The gentleman has said that if a man 
accidentally strike a person he can be prosecuted for damages.— 
This is not the law of this country; if a man accidently strike a 
another in self-defence, it was done in the exercise of his legal 
right, and no action could be sustained. Malice is essential in 
criminal as in civil cases, and we are to ascertain the malice in one 
in the same manner as we do in the other. A person who makes 
a publication is responsible according to the face of it. The grounds 
of all criminal prosecutions for libels are, that they are calculated to 
cause a breach of the peace, and in the case of a libel on a dead 
person that breach of the peace is most likely to occur from the 
resentment of survivors who would regard it as a greater libel, for 
being upon a deceased relative. In this state, previous to 1803, 
continued Mr. R., the truth could not be given in justification of a 
libel. By the act of 1803, the truth of the mattercharged in the in- 
dictment can be given in evidence by way of justification. Is it a 
justification to say ‘‘l admit this to be false, but I heard it from some 
one else?’ No, sir. The law in this state says, you publish at 
your peril. If you publish the truth you can plead it; but if you 
go beyond the truth you are liable as before 1803. The counsel, 
said Mr. R. says in reference to the character of this case, that the 
person alleged to have been libelled is a public functionary—hum- 
ble, but possessing a power which may be exercised, for no one 
can say what corruption or what good, and he is liable to the stric- 
tures of the press. Agreed that he is there as a public functiona- 
ry, and as such he is amenable to the laws and the investigation of 
the courts of justice. But shall an individual, not knowing the 
truth of the assertion, be allowed to publish that which would bring 
him before a grand jury? Shall that publisher say to him, ‘‘True, 
I falsely told that of you; true, I stung your feelings; but I HEARD 
it?’ Mr. R. said he did not expect this question of evidence would 
arise before the court, for he considered the principle settled in 
former decisions. He contended that every individual who makes 
a publication, is bound to show the truth of it, excepting in pri- 
vileged cases, such as letters of character for servants, communi- 
cations of public functionaries to each other, and individuals mak- 
ing statements under oath. Mr. R. asked what is the result of this 
evidence? Is it a justification? If it is, there is an end to the case; 
if it is in mitigation, it is irrelevant to the case, for the only ques- 
tion is, guilty or not guilty. Nothing that comes short of a flat 
bar to the action is competent evidence in a criminal case. In a 
civil case there are many questions—is the publication libellous; the 
amount of malice, and consequent amount ofdamages. The ques- 
tion here is one—libel or no libel. If this evidence is admittted, 


no publisher of a libel can be punished unless he is the original 
publisher.* 





*The reason why the traverser offered the evidence, was very simple and per- 
fectly natural, and he supposed proper; and so the court decided. The fact is 
omitted in the indictment, that Mr. B. never asserted that the statements published 
by hum were true; but his publication was in this form—‘‘the matter, we are 
assured, is as stated above ;’’—not affirming his belief of the ramor, otherwise 
than by publishing it. Now the question was, is he to be held responsible, as 
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The Court remarked that the question involved in this case was 
different from that decided by them in the case of the State vs. 
Watson, and as the point was a novel one, they would reserve it 
for the present. The counsel for the defence could proceed to 
prove the truth of the publication, by way of justification, and then 
the question could be raised whether he had a right to give evi- 
dence to rebut the imputed mala mens. The act of Assembly of 
1803, had only so far changed the common law as to allow the 
truth to be given in justification—all else was as before the pass- 
age of that act. So the decision of the point specifically raised 
as to the admissibility of evidence to show the motive and mean- 
ing of the traverser and the source of his information, was de- 
ferred. 

Mr. Scuiey now recalled 

Wirtiiam L. Ricuarpson.—Does not know Mathias Stazer.— 
The stated account of Maguire to the Trustees of the Alms-house, 
covering the month of October 1839, is now shown him, and he 
states that he knows from that, that Mathias Stazer was in the Alms- 
house. Mr. Scuey calls his attention to the account of Mathias 
Stazer. 

Mr. Ricuarpson.—Is Mathias Stazer the ‘‘aged German Catho- 
lic’? alluded to in the publication? 

Mr. Scutey—We propose to show that Mathias Stazer was con- 
fined, and that he was an aged German Catholic. 

Mr. Ricuarpson—Do the defence intend to show that Mathias 
Stazer is the person alluded to? If they do, it is competent for 
them to show that he was confined, and that he answers the de- 
scription of the person said to have been confined in the libel.— 
But | protest that they have no right to take the list of paupers in 
the Alms-house, and to go through it and ascertain whether they 
cannot find some ‘‘aged German Catholic” to answer their pur- 

ose. 

Mr. Scutey persists that he has done right. The name of the 
“aged German Catholic” is not in the indictment or the publica- 





though he had asserted, in terms, the truth of what he printed; or is he to be held 
responsible for what he really did say? It is quite clear to every candid mind, 
that there are various grades of responsibility in such matters, according as our 
conduct is: viz, it is one thing to say a thing is true, and become responsible for 
that truth; it is another thing to say we have heard and believe it to be true, and 
become responsible for the respectability of our informants and for the propriety 
and timeliness of the publication; and it is quite a third thing, to attempt to ex- 
cuse ourselves, by merely saying we have heard it repeated, and become responsible, 
for idle rumor. When we published the libel, our position was in the second of 
these categories; when we investigated the case, we were willing to assume the first 
of them; and never for a moment, thought of flying for refuge to a third; but desir- 
ed liberty to take up the libel, and prove, every statement in it, that related to 
Maguire or bore upon the case; and as the fact of hearing the rumor in the form 
stated, was one allegation, we wanted to prove it fully, as a justification at once 
moral and legal, but more especially the former. Our counsel, as before stated, 
declined attempting to prove any thing, except as against Maguire, and against him 
only as alleged in the indictment; and to this extent we must say, notwithstanding 
all the efforts of “‘the State of Maryland,” and otbers, we fully and triumph- 
autly succeeded. : 
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tion. Ifthey found they were mistaken as to the name, they would 
proceed till they got the true name. 

Mr. Ricuarpson—Very well, sir. 

Wm. L. Ricwarpson’s examination continued.—Stazer appears 
to have been charged 40 cents for board on the 2Ist of September, 
1839. The maximum price for a day’s board is 30 cents, but the 
keeper has a discretion where parties are very poor; and the pau- 
pers are credited with any work they can do. Does not know how 
long Stazer was there nor where he was kept.* 

Rev. Dantet McJixton called and sworn—Has known Mathias 
Stazer for two years: He is a shoemaker by trade, and resided in 
Saratoga street, near witness, in a house belonging to Thomas Col- 
lins. Witness became more particularly acquainted with him on 
the occasion of a religious visit which he made to him about the 
2Ist of August,t 1839, in consequence of having heard from Mr. 
Davis, that he was in a distressed state of mind on account of his 
soul. When I entered the house, | found Stazer sitting at a table 
and his housekeeper reading to him a book which I think was the 
Bible. I introduced myself as aneighbor, and soon mentioned the 
subject of religion. The old man burst into tears, exclaiming that 
he felt he was an old sinner—a bad sinner—that he had grown 
grey with sinning—that his head was grey with sin—that his heart 
was black with sin. [ endeavored to encourage him by pvinting 
out the promises of the Bible to old sinners—that Christ was able 
and willing to save him. He still wept, and I asked if I should 
pray with him. He replied yes, but when I was about to kneel 
down, he begged that I would not pray loud as his neighber would 





*The discovery that, the official return of the overseer of the Alms-house es- 
tablished the fact of Stazer’s having been there, was made accidentally (humanly 
speaking)—and only a few days before the trial commenced. ‘The return con- 
taining his name, reaches up to the end of October, and fixes the period of Sta- 
zer’s confinement to have been on the 21st of September; the Magazine contain- 
ing the paragraph on which we were indicted, was issued on the Ist of November!! 
and we left Baltimore for the West, on the 6th of that month, and did not return 
till the 26th of January, In the mean time, the ‘card’ of the Grand Jury had 
been published, denying the whcle story; and all manner of statements were 
made, with the greatest industry, by very many persons,—not only denying that 
any such man as Stazer had ever been in the cells of the Alms-house; but rumors 
of most outragous and indecent allegations, as being brought by us, were spread, 
not only through this city, but in all the neighboring towns and villages; giving, 
as far as possible, a wrong direction to public sentiment, and poisoning the public 
mind against us. As late asthe month of February, Mr. Maguire, as we are as- 
sured, went before the Grand Jury and swore that there was not a shadow of 
fouudation in truth, for our statement. Menhave very different views of the 
nature of proof ; but we are obliged to say, that an official return that a man was 
in the poor house, on a given day, ceriainly appears to us to raise a presumption 
that he was there; and certainly does excite a suspicion that all who had any hand 
in making that official report, were very oddly mistaken in saying afterwards that 
he never was there. And what makes it more curious is, that Stazer, was no 
stranger at the Alms-house, but had been for seven or eight years, in the habit of 
going there, periodically, to see his wife, who was an invalid boarder in the house, 
supported, in part, if not entirely by himself. 

tBy a reference to his diary, Mr. McJilton subsequently corrected this date from 


August, to September. The reader will subsequently see, the importance of this 
correction. 
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hear. Ina few moments he seemed to forget his neighbor and 
every thing, and cried out to the Lord to have mercy upon him.— 
When we rose from our knees I advised him to read his Bible and 
pray. He said he did read it and it told him he wasa sinner. As 
I was going away, he asked me to come and see him. I told him 
I would, and never in my life saw a greater penitent. I told him 
to read his Bible and keep praying to God for mercy on his soul. 
I asked him what church he belonged to, he replied the ‘German 
Catholic.”” I again pressed the necessity of his praying only to 
God. He was a shoemaker, and able to support himself respecta- 
bly. I wentaway. Ina few days I returned according to promise, 
but found the house shut up. Three or four days after that, it was 
still shut. I then enquired of an old German woman, who direct- 
ed me to Mr. Kuntz, on the Hookstown road. Witness went there 
and was told in an abrupt manner that he had gone into the coun- 
try. Some time afterwards there was a piece published (the libel) 
by Mr. Breckinridge, and afterwards I found Stazer six miles out 
of town working at his trade. This was after the publication.— 
Mr. Cross had left word at Isaac P. Cook’s requesting me to call 
on him; and [ was waited upon by Mr. Owen. 

Here Mr. Scutey stated to the court, that he wished to ask Mr. 
McJilton if Maguire had not admitted to him that the German, 
Stazer, was confined in the Alms-house. 

Mr. Richarpson—Mr. Maguire’s statements to witness are not 
evidence. He is here himself, and can be examined, if the de- 
fence please. It is against all the rules of evidence to allow his 
declarations to be given before he has been examined.* 

Mr. Carrrenpen—Mr. Maguire is, in fact, the prosecuting wit- 
ness. He may not be a party on the record—but it is for the gra- 
tification of his feelings and the redemption of his reputation that 
this action is brought. Ibeg the Court to look at the case in its 
real aspect—to discard the notion which only makes him a wit- 
ness, and treat him, as he really is, as the prosecutor. 

The Court decided that the testimony was admissible. 
= Mr. McJirron examined.—A few sabbaths ago, I went out to 
the Alms-house to fill an appointment of one of our local breth- 
ren, who was ill. After the exercises were over, | went into the 


*The marvellous kindness of the State’s Attorney, in wishing us to make Ma- 
gulre our witness, will appear in this, viz: that if the State should swear him, we 
could then introduce proof to contradict the whole or any part of his testimony, 
or to impeach his character in any way whatever: but if we should swear him, we 
would thereby be precluded from questioning his character, or contradicting his 
testimony! ‘That is, the State shall prosecute us, in behalf of Maguire, and for 
his benefit and gratification; and we shall be obliged to avouch the prosecutor’s 
character as good, and his testimony as true! And according to Mr. Richardson’s 
notions of law, ‘‘it is against all rule’’ to proceed otherwise. And yet this gene- 
ral idea, seems inconsistent with the fact, that Mr. R. declined producing the 
man about whom all the difficulty existed, viz: Mathias Stazer; who was im 
court during the whole trial, and who had been before the Grand Jury. ‘*The 
State of Maryland,’ was surely more bound to swear the very man who knew all 
about his own confinement, and to prove by himself what he did not suffer; than 
we could be, to swear Maguire, and prove by him, what he did not say and do! 
What is law for a man prosecuted, is not, it appears, law for a state prosecuting. 








1840. ] State of Maryland vs, Rebert J. Breckinridge. 209 


office. Mr. Maguire just simply observed to me that there were 
some charges about a black man being put with a white woman in 
the cells. I said I knew nothing of that, but mentioned about 
Stazer, the German, who was brought out there. Maguire admit- 
ted the fact that the German was confined—turned to his books, 
and told what the young man paid for his board. Just simply said 
that the old man was there for about two days—has used the words 
as near as he can. Maguire referred to his books, and named the 
old German, Stazer. 

Cross-examined.—State the language of Maguire, (repeated the 
language above,) Maguire observed that it was by his own consent 
that he was confined there. 

Court.—‘‘Where?”’ 

Witness. —‘‘Cells were referred to.”’* 

State’s Attorney.—‘‘Were cells mentioned?” 

Witness.—Mr. Maguire asked me if I was not cited to appear 
before the Grand Jury. Isaid,no. Does not recollect whether he 
knew there was a civil suit at that time or not. The Grand Jury 
had arisen the week before. Refers to the Grand Jury to which 
several friends were cited. There was no intimation on his part 
that Stazer’s case was the case under the view of the Grand Jury. 

Mr. Ricnarpson—Are you not inthe habit of performing di- 
vine service at the Alms-house? 

Mr. Scutey—What is the objection of the question? 

Mr. Ricuarpson—This publication says that the Alms-house 
has become a papal mass house and a papal prison, and that the 
keeper had received a line from a priest to convert it to the latter 
use. Now I offer this evidence to show that it has not been con- 
verted into a papal mass house, as the witness, a Methodist cler- 
gyman, has been allowed to preach there. 

Before the question was put, the Court, at three o’clock, ad- 
journed. 


Wepnespay, March I Ith. 
Present all the Judges. 


Wittiam Hotton, (formerly overseer of the Alms-house,) called 
by defence. Some three weeks since, I had a conversation with 
Mr. Maguire. He commenced by asking me if I had seen the 





*It was proved beyond question, by the records of the office and the confirma- 
tory oath of Wm. L. Richardson, that Stazer was in fact in the Alms-house; and 
must from the amount of board charged him, necessarily have been there part of 
two days. It is now clearly proved, that before he went there, he had become 
deeply convinced of his sins and his danger; that he was anxious for Protestant 
instruction; that he appeared to believe himself to be under Papal watch and su- 
pervision; that he suddenly disappeared from his ordinary abode, and when sought, 
not only could not be found—but the Protestant seeking him, was rudely repulsed, 
by his Papal friends. Bearing in mind, these facts and the confession of Maguire 
to McJilton, the reader will please remember, that at the moment of McJilton’s 
second visit to Stazer, he was in the cells at the Alms-house! ‘The fact is un- 
deniable, that however Stazer got to the Alms-house, the effect was, to break up 
his intercourse with Protestants, and the end was that his convictions passed away, 
and he remains a Papist!! 


27 
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charge of Mr. Breckinridge against him, in reference to which he 
was aboutto have a law suit. I answered that I had not, and Mr. 
Maguire then read it from a magazine. Mr. Maguire then made a 
statement to witness in nearly these words: ‘(Ona certain morning, 
there came to the Alms-house a man who Mr. Maguire afterwards 
ascertained to be Stazer.* This man applied to be admitted into 
the Alms-house, that he might be where his wife was. Mr. Ma- 
cuire was at this time up stairs, and the clerk rejected the man’s 
application; in consequence of which he went away.t Mr. Ma- 
guire that day went to the eity, and during his absence, Stazer re- 
turned, accompanied by a man named Collins, and the application 
for admission was repeated. It was first rejected, but Mr. Collins 
stating that the man had threatened, if he wasrefused permission 
to go to his wife,t to cut his throat; Stazer was on that account ad- 
mitted, and under the supposition that he was deranged, he was 
put in the cells,$ where he remained for two days, and was then 
discharged ; forty cents being paid for his board.’”> Mr. Maguire 
did not pretend to say that Stazer had an order from a trustee.|| 
He further said, that when he heard of the charge made by Mr. 
Breckinridge, he could not possibly conceive whom the person 
alluded to could be. He inquired of the clerk and physicians, 
and neither of them could tell. Afterwards, hearing that it was 
Stazer, he went into the room of Stazer’s wife, who has long 
been in the Alms-house, and asked what church she belonged to. 
She replied that she was a Lutheran. Maguire said he then con- 
cluded that Stazer was a Lutheran too, and thought the paragraph 
could not allude to him; but he afterwards learned he was a Catho- 
lic. 

On cross-examination, witness said that he did not recollect that 
Maguire had said he had joined with Mr. Hooper in dissuading 
Stazer from going into the Alms-house. 





*It is very curious that Mr. Maguire should not personally know Stazer even by 
eye-sight; and yet should know, that he was the man who hada wife in the 
Alms-house—and should also know the woman’s name? 

tom Collins swore, that Maguire and Hooper were overpersuaded by Stazer 
to take him in; whereupon he, Collins, interfered and took him away; having 
promised to bring him back, before they left the city. Which is true? 

¢Collins swore, that Stazer ‘‘refused to go there to see his wife;”’ see his testi- 
mony on a subsequent page. 

§That is, the pauper Hooper, thought Stazer was mad; and on his medical 
opinion (there being only six medical students then in the house) he locked him 
up in the cells, in utter violation of positive law, and the rales of the house. 
It is nearly needless to say, that Stazer was never deranged at all—at any time; 
further than being a papist, he wanted to become a Christian; all such being 
mad, always. 

The pamphlet copy of the trial, published by John Reilly “‘under the super- 
intendence of a member of the Baltimore bar’’ (who?) professes, to **have drawn 
upon the reports in the Baltimore Sun’’ “for a large portion of the evidence.”’ 
One of its ‘‘corrections and additions’’ is characteristic, in this place. ‘‘Maguire 
did not [pretend to] say,’’ &c. is Mr. Holton’s testimony, as given and as pub- 
lished in the Sun: but Mr. Reilly and the ‘member of the Baltimore bar’—in 
copying from the Sun, omit the words in brackets. The reader sees at once, the 
effect produced on the testimony by this ‘correction.’ It is a sample of a class 
nearly innumerable 
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Mr. Richardson asked Mr. Holton whether he was not formerly 
keeper of the Alms-house, and if he had not been in the practice 
of admitting persons without orders from the trustses. Objections 
were made by the defence, on the ground that the question was 
whether such an admission was legal or illegal, and not what was 
the practice. The state contended that the charge made by the 
libel against Maguire, was that he had admitted a man in an unu- 
sual manner, and at the instigation of a priest, and it was now de- 
sired to show that it was not unusual to admit persons without or- 
ders; this was a question of motive. The court decided that the 
evidence was admissible. 

Mr. Hoxton then went on to testify, that there had been instan- 
ces under peculiar circumstances of the admission of persons 
without an order from the trustees, but that he had never known of 
more than one instance of the admission of a deranged person, 
without an order. It was usual, when a person was admitted 
without an order, to place the name on a register, leaving a blank 
for the name of a trustee, which was procured at the earliest meet- 
ing afterwards. 

Here the counsel for the state exhibited a number of papers to 
the witness, six of which he recognized as being records of per- 
sons who had been admitted, during his term as keeper, without 
orders from a trustee; of eleven others he had no recollection. 

He had never known the trustees to object to ratify his conduct 
in receiving these persons. Had he supposed they would have 
ebjected, he would not have received them. Several of these re- 
cords, but not all of them, are of persons who had been in the Alms 
House, absconded and were brought back. One was of a deranged 
man, and one of a person who was discharged but returned. Does 
not know that there was any order of the trustees forbidding the 
receipt of persons who had absconded, without an order. 

The 23d rule of the by-laws of the institution was here read by 
the state, by which it was provided that if any person should ab- 
scond from the Alms-house, he should be considered guilty of a 


misdemeanor, and should not be received again without an order 
from a trustee. 





*]t is easy to understand, that humanity might sometimes require a departure 
from strict rule, in receiving persons into an institution like this Alms-house; and 
that in such cases, all men would approve the conduct of an overseer who should 
violate the letter, in favor of the spirit of the law itself. As for example, where 
the overseer found a madman in the woods near the Alms-house, which was one of 
the six cases in four years, which the prosecution had been able to rake together, 
during Mr. Holton’s control of the institution. Or, for further example, when 
sick poor, were brought to the Alms-house, by their friends, not knowing that an 
order of admittance was needful; in which case, the sick was received and the 
order subsequently obtained:—but this class of cases, would diminish the longer 
a system was continued, and the better the public would get acquainted with the 
rules of the house, and the provisions of the law. But how should the admitted 
duty of nat adhering strictly to rule in such cases, justify the calling of a sane 
man, a madman; the shutting of him up in a cell; the neglect to call medical ad- 
vice, then in the house; the sending him away without a permit; the repeated de- 
nial that such a case was ever there; and the great variety of statements, as to 
every part of the matter,—not only by the different persons sworn, but by the 
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Mrs. WipeNER, sworn.—(This witness was a Bavarian woman: 
she was besides, quite deaf. Dr. Giustiniani* and Dr. Kurtz were 
swornas interpreters.) She testified that she lived with M. Stazer 
as a domestic. That once, she does not recollect when, but it was 
en a Sunday night, he was absent from home. She did not know, at 
first, where he was, but afterwards learned that he was atthe Alms- 
house, when she and Stazer’s two children and aman named John, 
whose sirname she did not know, went there and found him. He 
was asleep inaroom. There were two doors, one at the end of 
the passage, and one leading into the room where he was. They 
were both fastened, but not locked. She took him away and 
brought him home. No one objected to her bringing him home, 
nor had she any difficulty in doing so. 

Susan STazer, sworn.—(This was a beautiful child, about ten 
years old, the daughter of Mathias Stazer.) Her father was once 
away all night. She was not at home when he went away, but she 
mquired among the neighbors and went, with her sister, and John, 
and Mrs. Widener, and found him in an inner room in the Alms- 
house. A boy admitted her; she passed first through an outer door, 
and secondly, another door opening into the room where her father 
was. Both doors had locks on them, and were fastened with a piece 
of wood and a staple, but not locked. Took her father home. 

Cross-examined.—Had been often there before to see her moth- 
er. Went into the office to ask that her father might go home.— 
No objection was made, and he did go home with her, she first 
paying asmall sum of money, but whether fourteen cents or forty, 
she could not remember.{ 





same persons, under different circumstances? And why above all, the unexplain- 
ed mystery that has been so carefully hung around the whole case? Let the reader 
rememnber, all along, this fact, viz: Stazer was a papist, desiring to become a 
Christian, and that by these Alms-house events and others following on their heels, 
all intercourse between him and his Protestant instructor was broken up; and Sta- 
zer remained a papist. Let it also be borne in mind, that when Mr. Maguire and 
ethers at the Alms-house assert that Stazer wasconfined as a madman, they only 
prove the minute accuracy of our libellous statement; and supposing all to have 
sineerely believed him to be mad—no injury arises to our cause; for we asserted 
nothing to the contrary, in our Jibei. 

*It isa singular circumstance that an Italian priest, converted to Christiani- 
ty in the city of Rome itself; should have been brought into contact in this distant 
land, with a case concocted for the bolstering up of Papism, and the destruction 
of those, whom God had called like himself, to be more than usually conversant 
with its iniquities and active against its corruptions. Yet such is God’s providence; 
and the religion of Christ and the superstition of Rome, are respectively the same, 
m Italy and in Maryland. The Christian reader will rejoice to know, that this in- 
teresting gentleman ( Dr. Giustiniani) is laboring as a minister of Jesus with manifest 
tokens of the smiles of God, amongst the German population of this city. Dr. 
B. Kurtz is well known, as one of our most distinguished (Lutheran) divines. 

+The testimony of the books of the Alms-house, proved Stazer to be there; the 
testimony of Rev’d. Mr. McJilton proved in what state of mind he went there 
and under what circumstances; the testimoney of Mr. Holton, Mrs. Widener and 
Susan Stazer, now proves, what was done with him, while there, under what pre- 
texts he was admitted, and how he got out. It may be proper to say that Mrs, 
VW idener is a member of the German Reformed Church. The reader after pe- 
rusing the testimony of these three witnesses, can not, it is presumed, doubt that 
every material fact, as to the mode, motive and fact of Stazer’s confinement—was 


proven as alleged. He will find much more, all confirming and establishing the 
various pojnts of the libel. 
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The defence here rested, for the present, the direct proof of the 
truth of the only allegation in the lide/, which they were required, 
according to their view of the case as made by the indictment, to 
answer: and proposed anew to offer the proof, before proposed, in 
order to rebut by direct evidence, the legal presumption of malice. 
The court intimated they would prefer the point already argued 
before them, and the decision of which had been postponed, to be 
re-argued. 

Mr. Scutey* considering the preliminary fact of confinement to be now 
proved, proceeded to argue for the adiniss.bility of evidence, to shew the 
absence of malice on the part of the defence. ‘Though belore the act of 
1803, it might not be so, yet since the passage of that act, even where 
malice was on the face of the alledged libel, or where the intent was to 
disturb the peace, yet the proof of the truth would procure an acquitta!. ile 
contended against the inference of malice in this case, and referred to 
the general doctrine as laid down in Roscoe’s Criminal Evidence, trom 
which he cited the case of the King against Harvey, fora libel oa the 
monarch, published in his own paper, and which tended to bring the head 
of the government into disrespect. Where malice was on the face of the 
libel, it was for the defence to explain; for the law which infers the malice, 
will allow, not in its mercy, but its justice, such explanation as may nullify 
the inference ; and where malicious intent is not inferrible, the shewing of 
its existence belongs to the prosecutor. He entered into a discussion of 
the point at some length, and cited authorities to show that it had been de- 
cided by eminent English jurists, that unless the mind was in fault, no ma- 
lice existed. He contended that as malice was an essential ingredient in 
libel, and the jury had the finding of guilty or not guilty—libel or no libel 
—of not only the publication, but the malicious intent; it was competent to 
give evidence of the absence of malice tothe jury. He cited some cases 
where it was allowed, as in the case of a confidential communication to 
another for their good, and in case of warning a person against employing 
a servant, to show the good motive, and that the information was sought. 
The cases cited were relied upon to show that when there was prima facie 
evidence of malice in a publication, it opened to the defence the privilege 
of showing the good motives; and that even if the publication was true, 
the good intention could also be given in evidence; the occasion of the 
writing and all the circumstances were to go before the jury. In this case 
one of the parties is a minister of the gospel, and the other is a keeper of 
a huuse where the public bestow their charities—not a house where a per- 
son is to be confined without a cause; if the minister hears of what he believes 
to be a violation of the rights of the person confined there, and publishes 
such a statement, was he not to be allowed to show that his motives were 
the public good? 

There was another point on which Mr. 8. felt nimself as standing upon 
firm ground, from which he was not to be dislodged. He said that the ma- 
licious intent, and the only malicious intent alleged in the indictment, was 
to villify Maguire, and it was for the jury to say whether there was such 
an intention in the publication. The defence maintained that there was 
not. It might have been alieged that the publication was intended to al- 
lude to the trustees, to the priest, or to the doctors, but it is not so alleged, 
and we have a right to show that we were not speaking of Maguire at all; 
that we were not thinking of him, ‘The publication was not whether the 
keeper or the sub-keeper confined the man; the idea conveyed was that a 
man who was seeking religion had been confined, but not by whom con- 
fined. ‘he inuendo charged was, that he was confined by Maguire, and 





*This is a most imperfect and meagre outline, of a very able argument. It 
was never revised by Mr. Schley. 
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the argument from it is that the inuendo villified Maguire. Mr. 8S. main- 
tained that it was not so. He referred to the indictment to show that this 
villifying was the only charge; it did not say that the libel was with intent 
to excite a breach of the peace; it did not charge that it reflected upon the 
Catholic clergy or the trustees. Mr. S. quoted Roscoe’s Criminal Plead. 
p. 536; 2d Starkie Nisi Prius, p. 245; 4th Term Rep. p. 216; and 3d Sear- 
geant and Lawbor, p. 335, to show that the averment in the libel must 
show where the malicious intent is pointed; that if a party does not lay 
a libel with an intention that makes it criminal, the traverser cannot be 
found guilty, and that the party ought to know why it is that he is accus- 
ed. Weare here, continued Mr. 8S. to answer only whether the publica- 
tion was a libel on Mr. Maguire; he alone has come forward to claim re- 
dress for injury inflicted on others. Mr. 8. contended that the paper was 
no libel on Mr. Maguire, unless it was published with the intention of de- 
faming that gentleman, and uniess that intention was found by the jury. 
The evidence must go to the jury. Mr. S. took up the indictment and 
read the first sentence of the alleged libel: “The county Alms-house has 
been converted not only into a papal mass house but into a papal prison.” 
When was it converted and by whom? What is meant by tiis sentence? 
Certainly nothing to show that Maguire had converted it to that use. It 
might be inferred that the trustees had so converted it. ‘This sentence is 
not libellous per se, and if it were, unless it were shown by colloquium in 
the indictment that he eonverted the house to this purpose, when he did it 
and what was the inducement, it is not libellous on him. What is neces- 
sary to make out the case must be averred in the indictment. Here there 
was no colloquium as to the mass house, and if the learned counsel for the 
state had intended to rely on that as the libel in the case, he would have 
averred it in his indictment. If he now resorts to it, he resorts to itas a 
forlorn hope. 

The second sentence reads, ‘‘An aged German Catholic in the western 
end of Baltimore, whose wife was in the Alms-house, became unseasy 
about his soul, and asked for Protestant instruction.” There was nothing 
in this, said Mr. 8., about Maguire. “His priest heard of it; told him his 
wife was dead, and sent him to see about her burial”—here again Maguire 
has nothing to do with it—he is not a priest—“‘and wrote a line to the papal 
keener, lately put over the institution, that the man was mad, and must be 
confined.” ‘This states that the priest wrote to the keeper, and admitting 
that Maguire was the papal keeper alluded to, still it is not libellous on 
him. I[t does not say whether he acted right or wrong in confining the 
man; it alludes to the reverend gentleman, and it is not supposed that Mr. 
Maguire sets up this complaint to battle for others. Mr. S. remarked that, 
in this observation he did not wish the feelings to go out of the case. It 
up to this point Mr. Maguire is not alluded to, Mr. S. maintained that he 
had no right to complain. The German Catholic was contined. Admit 
the inuendo that he was confined by Mr. Maguire in the Alms-house—is 
there in it any intention to villify Mr. Maguire? Is it right to put this con- 
Struction on the inuendo? If it is in the case to be inferred that the writer 
intended so, it is competent for the defence to show that they did not; and 
if they did not intend to do so, there can be no difference as to result of 
the case. It was proved that the German was confined in the Alms- 
house, no matter how he get there, and he was confined till he was rescu- 
ed—till his friends came and took him eway. If we could show, continu- 
ed Mr. Schley, the motives under which that publication was written; if 
they could show the feeling at the time it was written, they would show 
that Maguire was notin their thoughts. It might as well be said that he 
was talking to the clerk and the other respectable gentlemen by his side, 
when he was addressing the court. Mr. 8. would now show why the 
paragraph was written. It concludes: **What have the priests and the 
medical faculty to say to this case? Is it perfect maniac, or only mono- 
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maniac?” He did not wish to go into the particulars of the former trans- 
action, to which these questions alluded; he would merely say it referred 
10 a controversy the writer had entered into with them, and the writer 
wished to show that another person had been confined, in his view of the 
subject, in a manner similar to what he believed had eccurred in a former 
case; he wished to show that there was wrong (that there was wrong Mr. 
S. would not say)—but perhaps the writer designed to present this to his 
opponents in the controversy, and say here is another person confined— 
here is another case of illegal imprisonment. 

Mr. 8. now took another point. He had all along conceded that the 
publication was a libel per se, and that it alluded to Maguire.” Now he would 
say that it has no such allusion at all. Whatever may be Mr. Maguire’s 
merits or demerits, there is nothing in this publication defamatory of him. 
A defamatory publication would charge him with a criminal offence; it 
would speak of him as having some disease unfitting him for companion- 
ship with his fellow men; it would impute something to him which would 
render him subject to the contempt or ill-will of the public. If we forget 
that Mr. Maguire is a member of one religious persuasion, and the traver- 
ser is a member of another;if we forget the former dispute between the 
Catholics and Protestants, and read this publication, ean we find any thing 
in it defamatory of Mr. Maguire? Whether he was confined by Mr. Ma- 
guire rightfully or wrongfully—whether throvgh charity in fear of his 
committing suicide, oras a mere tovl of the priest (if said Mr. 8., 1 must 
use the term, I mean no disrespect,) is not contained on the face of the libel 
atall. If the priest had sent the Gerinan there because he feared the 
spiritual influence of others would take him trom the course which the 
priest thought necessary for his future salvation; or if for that purpose he 
had obtained an order from the trustees, such an act was antecedent te 
Maguire’s action in the affair. If the publication defames Mr. Maguire, it 
must sav that he confined the man under corrupt motives. Supposing, 
asked Mr. 8., Iam right in the point that the publication is not libellous on 
the face of it, will the law infer malice? It would not. The state must, 
therefore, show proof of malice—they must show malice in the heart—if 
they cannot, and we are exculpated from presumption of malice, the case 
isatanend. Mr.S. said, although he might not be right in the other 
points, he could stand upon this point, that the implication of malice can- 
not apply to this case. If a party can show that what he has done in the 
high and sacred place in which he stands—in his capacity as a conductor 
of a public journai—in duty to his master —however others may differ from 
him in his views of duty—if he believes that what he has done he ought 
to have done, there is no malice in his conduct. Are not these positions, 
asked Mr. S., founded in tie holiest feelings of human nature? Are they 
not what ought to be law—are they not what is the common Jaw, mild and 
bountiful in its nature? Let truth and justice appear; let a man appear 
guilty or innocent as he intended to be.* 





*There is a single observation which every honest mind will at once fully com- 
prehend, and which in our opinion settles this whole case, and stamps its true 
character upon it. Here were many parties acting in a case, and many points of 
interests involved in a controversy; of which one alone comes forward, and ap- 
propriating to himself, the whole, desires to make every whit of the damage, in- 
sult, and shame his own. If he is right, we were responsible to him; if he is 
wrong, the whole proceeding was fictitious; or real in nothing, but the desire 
and effort to injureus. How perfectly clear and marked, is the distinction be- 
tween the states of mind in which, the Mother Abbess confined Olevia Neal,— 
in which priest Gildea grieved over her elopement, in which the physicians pro- 
nounced her mono-maninc, in which Mr. Brent put her in the Hespital, and which 
the sisters of charity there confined her? Now here are five several interested 
parties; all in our judgment, erring in conduct; but all acting upon motives and 
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Mr. Pitts replied to Mr. Schley. He alluded to the position of the coun- 
sel having been changed since yesterday, and summed up the points contend- 
ed for by the defence to be: Ist, that the evidence is admissible, because it 
rebuts the presumption of malice on the part of the defence ; 2d, because 
it disproves the intention of libelling Mr. Maguire, or that it is evidence, 
if allowed to go to the jury and not to the court; $d, that as libellous mat- 
ter, the paper is not libellous to Maguire, and they have a right to go into 
evidence to show that he is not the party alluded to; 4th, that it is not 
libellous on the face of it, and the State must therefore prove express mal- 
ice. From these positions Mr. P. would endeavour to remove the eflect 
of the authorities cited, and meet authority with authority. First, that 
because malice was inferred by the State, the other party must be allowed 
to prove that it does not exist. In this point there is not as much differ- 
ence between the State and the gentleman on the other side as was sup- 
posed; the difference was as to the means by which a party would show 
he was exempt from liability for a presumed libel. A homicide is prima 
facie ¢ -‘ence of murder—all the State has to prove is the murder, and the 
mal'ce ‘s, ex necessilale, to be found by the jury.—The law has laid down 
certain cules by which the party accused can show that he did not takea 
life with malice. [t is in this case that we differ about the rules laid down 
in the ease of libel. It the evidence goes to a justification, we admit that it 
isadmissib'e; but if it is not a flat bar, if it does not come up to that, it is 
not admissible. This is a question of guilt or innocence—not of the degree 
of guilt; and the law opens no door for the admission of evidence that 
does not come up to a justification. The law of libel says that the truth is 
the only justification in cases which the law has not excepted, and evidence 
cannot be given as in cases where the evidence could operate on the court 
to moderate the punishment. What is the nature of the case at bar? We 
assert that the matter is libellous on the face of it; the rule of lawis that 
when there is a libel on the face, malice is presumed,—we are not to prove 
it, the law does for us what we must otherwise do for ourselves. The 
question then arises how is the party to escape from this presumption of 
the law? His learned friends thought that they could show that the pub- 
lication was true, and it was, at first, by that they would be exculpated ;— 
but now they say that they can answer the same purpose,—that they can 
obtain the same exemption from legal responsibility,—by showing that 
they believed it to be true.* What, he asked, would be the effect of ad- 





principles different from the others, and all spoken of by us, as taking part in a 
particular series of transactions. ‘Then how ridiculous, and past expression, stu- 
pid, for the sister superior at the Hospital, to come forward and take to herself, every 
word said, during that whole discussion, and call us her libellers: and how absurd for 
the “State of Maryland”’ to step in and back her; and how atrocious for all the 
papists and infidels about town, to cry in chorus, for her? Yet the principle of 
that case, is not to be distinguished from this. Here are five or six parties also, 
more or less implicated, in various parts of a proceeding, which appeared to be 
intended, and certainly was calculated, and really did succeed, in keeping a pa- 
pist from coming to Christ, who apparently was deeply anxious to come: and in the 
progress of the affair, many acts are done, by many persons, of which some are 
good, some indifferent, some equivocal, some illegal, some wicked. But behold, 
one, and he at the tail of the story, takes fire, and nothing but $10,00 in cash, 
and a conviction of two ministers of the gospel as malicious slanderers, will 
settle his bile: and the Grand Jury, Attorney General’s deputy, Whig candidate 
for Congress, Papists without computation, and we know not who besides; rush 
into the arena, for this most injured Overseer, in all the phrenzy of the most ami- 
able enthusiasm, and all the tenderness of the most touching sympathy! Pish! 
pish! 

* How perfectly clear does it appear to every man who tries to see, that a thing 
may be true, as so he that repeats it, justifiable in Jaw; while at the same time 
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mitting such evidence? Can it be said that evidence which failed to prove 
that the publication was true would be received under a different view of 
the rule of evidence ?—Suppose, continued Mr. P., they had gone only te 
the trath for justification, and they had offered the evidence now sought to 
be admitted, to prove the truth, and it had failed, would your honors allow 
them to change the ground of evidence?—Would such a proposition be 
Sanctioned by the court? Reasonable grounds for publication supply not 
the truth; if they do, and this be law, the law of 1803 had better be can- 
celled ; if previous to that law, the party could not give the truth and yet 
could give reasonable grounds in justification, what was the use of the 
iaw?* It only trammelled the traverser with proving the truth when he 
could more easily prove a belief of the trath. Can the gentleman find in 
the English books a case where such evidence has been admitted? It has 
been decided by the tribunals of Engiand that this is no justification, and 
though like his learned friend Mr. P. was too much American to bow down 
with blind reverence to their decisions, yet as men engaged in the pursuit 
of the same science, their opinions are entitled to respect as data from 
which to draw conclusions. This question has been raised time and time 
again, by able jurists, and always desided against. It is not denied by the 
counsel that malice is the gist of action in civil as in criminal cases; in 
civil action the quality of the guilt goes to the jury in mitigation of 
damages, or to the court in awarding the degree of punishment. The 
gentlemen suppose that there are analagous cases in the criminal prosecu- 
tions, where the motive can go to the jury; there are no such analagous 
cases ; on the contrary, there are cases that show differently. In this court, 
to take a familiar instance, in a case of assault and battery, the provoca- 
tion for the offence is not allowed te go to the jury in justification of the 


sound morality might say, he has uttered it, m deep malicionsness? And how 
plain is it, too, that a man may state what is not trae, and yet firmly believe it, 
and that on safficient grounds: and all the while act not only innocently bat com- 
mendably? Now this being obvious, how absurd is it to say, that these two de- 
fences are inconsistent, much less opposite ? viz.; 1. What I have said is true: 
2. I have said it without malice, whether it be true or not. The legal nicity 
discussed was this, viz ; does the law by making truth an absolute justification, 
thereby take away all other justifications? Or do not all oiiers still exist in libel 
(for example, absence of malice,)—as in other criminai proceedings? The 
reader will easily perceive that Mr. Pitts did not see precisely what was the real 
point to be argued; and arguing at random, he as easily mistook the nature of our 
defence, as the point of law contended for by our counsel, and ruled by the court. 
* This course of remark clearly proves what we bave said in the previous note. 

it is altogether one thing to repel malice, by proving the truth of statements, 
(which is purely a legal, yea a statuary proof of wantof malice, and no sufficient 
moral proof ); and it is entirely another, to prove, by testimony, the absence of 
malice; and that irrespective entirely, of the question of truth or falsehood. 
Thus, in England at present, the truth is not allowed to be given in evidence, as 
a justification, in libel; and such is the law also, in Pennsylvania, in South Caro- 
lina, and perhaps in several other states. But that does not touch the other ques- 
tion; viz., is the court virtually the sole judge of the guilt or innocence of the 
accused, the jury merely finding the fact of publication, the law implying malice, 
and the bench awarding punishment? Or, is not the jury, in rendering a general 
verdict, of guilty or not guilty, obliged to pass upon the alleged mala mens, and 
is it not, therefore, entitled to hear proof, as to that fact? This is the point which 
Mr. Pitts, it seems, could not see: a point having nothing to do with truth or false- 
hood ;—and equally important and destinguishable in a jurisprudence which does 
not, as in one which does admit truth to be, as Mr. Pitts and Mr. Richardson ex- 


press it—‘‘a flat bar;’’ the flatness of the bar, being, we presume, matter of 
rhetoric only. 
28 
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offence—the question to them is guilty or not guilty, whatever the provo~ 
cation may be.* Mr. Pitts alluded to the eases mentioned as decided in the 
English courts where the motives were allowed to be given in evidence, 
but these, he said, were the exceptions made by the law, as in the case of 
a witness in a court of justice, or a petition to the legislature, and confiden- 
tial communications ; in these eases, the libel was stripped of its noxious 
features; in such the presumption of malice did not exist. To sustain his 
views, he quoted 5th East’s Rep. p. 471; 9th Sergeant and Lowber, p- 
790. In the latter case, he contended it was deeided that if a party’s 
mind consents to the publication of a libel, he becomes the endorser, and 
if untrue he is responsible to the law. A party is bound to know that 
what he publishes respecting an individual, is true ;¢ his ignoranee cannot 

excuse him. We say that a man cannot come into court and say I know 

I violated the law, and injured you by the publication, but I was fold it 

was true; but on the other hand, when a party has or has not the means 
of knowing the truth, and he publishes a statement, he is responsible if 
false. If, as a publisher of a public journal, he chooses to give his conclu- 

sions upon statements made by gentlemen of veraeity, he is responsible for 

the publication of those eonclusions if the statements are false. If he had 

given only the assertions as they were stated, there might be some colour 

for giving the credibility of his informant in evidence ; but when he adopts. 
the statement, and, as his own, draws conclusions from it, he is certainly 
responsible. 


Mr. Pitts had not concluded at three o’clock. The Court ad- 
journed until ten o’clock to-morrow. 


ee 


Tuurspa‘¥, March 12, 


Mr. Scu ey, this morning, begged leave, before Mr. Pitts went on 
with his remarks, to refer their honours to one or two cases to which 
he had intended to draw their attention yesterday. The first, that 
of the King vs. Horn, in which a libel was charged against the de- 
fendant because he had stated that the King’s troops had butchered 
the Americans at Lexington. Mansfield, J., held that where a 





* But was it ever pretended, that in a prosecution for assault and battery, a man 
might not prove, that he struck at another person, and that in a manner and under 
circumstances legal as to that third person, though not so as to the party unintention- 
ally striken ? Or even in murder, clearly proven; that the accused might not show 
by proof, that he did the act, under any one of a great variety of circumstances, 
which proved that he had no murderous intent? Suppose a man killed in mistake, 
but under such circumstances as to warrant a brave and prudent man to fall into 
such a mistake; is it not clear law, that this may be proved, and the alleged mur- 
derer be acquitted? But on Mr. Pitts’s law, the slayer must prove that the dead 
man really did come to rob or to murder; not that there was sufficient ground to 
suppose he did so come; or he who killed him must be hung! 

+ What sense would there be in such a rule as this, where the truth of what is 
published is no defence? Is there no defence in such cases? If there is any, 
what is it? Why, that the matter printed is not libellous im law! Then the 
court, and not the jury, must try all libels! Or else, if the jury may defy the 
court and find against its mstructions; then the nature of libel is such, that in com- 
mitting it, the mind does not act at all! ‘This is all nonsense: and is no more law 
than itis reason: and so the court decided.—The reader will not fail to observe 
what efforts were made, and what courses resorted to in order to convict us, in 

this very plain case: so very plain that this same Mr. Pitts boasted he could con- 
vict us on it, as made out, before ‘‘ any Presbyterian jury in Baltimere.”’ 
Some men are very warm friends of ‘*‘ the State of Maryland.’’ 
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libel was so clear that it was apparent, no averment was necessary ; 
but if ironical and even so that every one can understand what was 
meant, yet if not expressed, the meaning must be expressed on the 
record. ‘The idea wished to be conveyed by this decision, was that 
the matter which is intrinsic, must be on the record and take a ju- 
dicial sense. The words set forth in this indictment, if they were 
that the man was confined by Maguire, were not libellous per se on 
a fair interpretation. Rex vs. Perry, 2 Campbell’s Nisi Prius, p. 
398 was also quoted to show the opipion of Lord Ellenborough, 
that the words were to be taken in the sense which belongs to them, 
and if they impute honest error instead of moral blame, they are 
no libel. Also, 1 Price’s Exchequer Rep. 


Mr. Pirrs resumed his argument. He recapitulated his views as express- 
ed at the close of his last remarks, that if a party gives his ewn conclusions 
from a statement furnished to him by another person, and the basis of those 
conclusions is false, he is responsible, notwithstanding he drew his informa- 
tion from undoubted authority. He cited other cases of the same effect, 
and urged that they bore him out in the argument that if the party here 
advanced that he was only a second-hand promulgator of the libel, and he 
could net prove the truth of the statement to the jury, he could not justify 
the publication. 15 Seargeant and Lowber, p. 474 °79, was given to show 
that when a party gave the name of the author, the court repudiated the 
doctrine of shifting the responsibility by that means. If in oral communi- 
cations, it may be stated where the information was received, but if pub- 
lished by the press it was different. If a person may publish a libel on the 
authority of another, he may publish it where he pleases ; and where would 
be the justification te a place or country where the informant was not 
known?’ So it was also decided that where a man receives a letter from 
another with authority to publish it, he was not released from responsibility 
and cannot offer the author in mitigation of damages unless he has occasion 
to believe it was true, much less could it be given in justification of a crim- 
inal act; before he made the statement he should have been prepared to 
prove it to the letter. Even if he had used this matter for the good of the 
public or in self-defence, chief justice Best says, he must be prepared to 
prove the truth, and so we say, urged Mr. P., in this case. By whatever 
motive he was actuated, he was beund before he gave the statement to the 
world upon the pages of a wide-spread publication of a magazine, not 
only to know it is true, but he is bound when before the court to be pre- 
pared to prove the truth of the statement in justification. Such is the 
doctrine of the law; and is it net, asked Mr. P., the true doctrine? The 
doctrine of common sense, and the doctrine of the good of society ?—Sup- 
pose they were permitted to bring in evidence tu justify the libel because 
they had heard it from others, where would they stop? Where would the 
evidence before the court and jury end, if they were allowed to bring in 
collateral circumstances? ‘There would be questions as to the credibility 
of the witnesses, and evidence brought by the State to show the degree of 
credulity in the mind of the publisher. If witnesses were thus called, there 
would be no end te litigation. His learned friend, he said, argued, and 
with an ability deserving of higher credit than ingenuity, that this evi- 
dence was admissible on a rule of law, that when a communication was 
made confidentially and for the eye of the person only to whom it was com- 
municated, the mind was not guilty of malice. The objection to this is, 
that he is not borne out in the authority he cited. Ifa party is bound to 
know the truth before he publishes the communication, the mind is in fault 
if he gives it to the public, as much as it would be if he knowingly pub- 
lished a false statement. It is no matter whether his mind consents to the 
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falsehood ; the truth of the charge is all he can give in justification.” In 
the case in $d Espinesse it is decided that if 2 party inadvertently publishes 
a libel, he is excusable. What is meant by inadvertency? The examples 
given are as in the case where a blind man, or a man who cannot read, 
publishes a libel, he is excused on the same ground that an insane person 
or one non compos mentis is excused for the crimes he has committed. 
Again, the reason why the law holds confidential communications excus 
able is that they do not go to the world, and when intended for the eye of 
one person alone they do not affeet public opinion as to the character OF 
standing of the person, the intention is negatived by that fact. He would 
give some modern authorities to prove the ground he had assumed. In 
the case of Watson, tried in this court, the counsel for the traverser offered 
that the letter containing the libellous matter was a private communication ; 
2d that it was to the Governor in his official capacity, asking for his inter- 
ference in behalf of a person aceused of gaming, and for the reasons stated, 
which he conscientiously believed to be true,and that he had no malice to 
Mr. Hyam.—To this the state demurred, by the demurrer admitting the 
whole matter good. The court over-ruled the plea of the traverser; the 
case was then put upon the general issue, the truth of the statement was 
proved, and the party acquitted. In 6th Gill and Johnson’s reports, p. 413, 
there is a decision of the Court of Appeals of Maryland, in whieh Judge 
Buchanan’s opinion is that, in an action for slander the motive can be given 
iM mitigation of damages, not when the plea is but non cul, in mitigation 
of guilt. Mr. Pitts proceeded to the third point, urged by the defence ; 
that the evidence is admissible to prove that the publication did not libel 
James L. — There was little difference between them upon the 
admissibility of evidence for that effect, and if it could be shown to the 
jury that it did not libel Mr. Maguire, then the suit could not be sustained. 
ut, he asked, how is it possible that the fact of an individual going to an 
editor and informing him of the circumstances stated in that publication, 
can show that he did not intend to libel Mr. Maguire? In other words, 
suppose that, as we believe we have, we can show it is libellous on the face, 
and that Maguire is the person charged, how can that evidence prove the 
contrary? Is it not in fact irrelevant to the issue that a German Catholic 
had been illegally confined by Maguire, if they attempt to prove that the 
writer was so informed? Could it be taken to the jury to show that he was 
not intended? Would it be pretended that, if it was proved that the tra- 
verser was so informed, it could go to the jury to show that he was not 
liable to punishment for publishing it? ‘That because he was informed 
Maguire has been guilty of a breach of duty, he did not intend to charge 
Maguire with that offence ?—His friend had gone through the paragraph 
yesterday, and really he thought the gentleman had some fancy for bringing 
us back to our school-boy days, and was about parsing it, but he comment 
ed on each sentence and then stopped. Mr. Pitts then read the paragraph, 
throughout.—Now, said he, we lay it down as a doctrine decided, that a 
libel is to be taken in the sense that the community takes the words. ‘The 
court is not to put a lenient or a strict interpretation upon them, but they 
are to be taken in the sense they are understood by the public. In other 
words, if the public on reading the paragraph are of the belief in their 
minds that Maguire was referred to as confining the aged German through 
the influence of the priests upon him, your honours are to take it in that 
sense. It is not to be said that because the key is not given by colloquium 
and averments, the charge is not properly laid.— We have been told that 
counsel by crowding averments in indictments, in a manner insult the 





*What a lively impression of a man’s innocence does it produce, to see his accu- 
sere resting the hope of his conviction of disgraceful offences, upon getting a court and 
jury to believe, that such monstrous propositions as these, are well settled law ? 
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court and jury by a peunntes that they are not competent to understand 
what is apparent.—The general allegation was published antecedent in the 
paragraph to the inuendo to Maguire, as will be seen by the court, and an 
averment was unnecessary. Can there be a doubt that the writer meant 
Maguire?* Whether he was the only person alluded to is not important. 
If the writer went beyond him and winged his shafts at others, and failing 
to reach them he receives the blow, it is equally at him it was aimed. It 
is evident to simple reason that he was meant. Though his name does not 
appear in the head, we are not to stop at that. The gentleman had asked 
how and by whom was the alms house converted into a papal mass house 
and a papal prison? ‘The writer goes on to tell. He says that a German 
Catholic had been confined in the alms house by the papal-keeper, to whom 
a line had been written by his priest. Can language be more plain? Who 
would not view it in the light that Maguire had so converted the alms 
house? Who would not say that this is the explanation? I say it points 
out the manner and the specified act. By whom? The gentleman inti- 
mates that it might have been by the managers, or by the priests, or by 
Maguire, as the servitor of the priests. But we say that it inferred, in 
terms impossible to be misunderstood, that Maguire is the person who 
converted the alms house to those uses. Suppose we take the view that 
the priest was the person who had done so, is it to be inferred that he did 
it directly? Who was hisagent? Who did he employ to convert the alms 
house into a mass house and a prison? ‘The individual to whom the line 
was written; the individual who is the keeper. Can language be more 
unequivocal? Can language be less ambiguous? That James L. Maguire 
did what the priest desired to be done—that he did what the line directed 
him to do—that he complied, and converted the alms house into a papal 
prison?t But that is not all, continued Mr. P., they say there is a key to 
the meaning in the concluding sentences; that the paragraph does no refer 
to Maguire, but had a reference to a controversy between the priests and 
the faculty, and the writer. Mr. P. did not wish to refer to other transac- 
tions, but would they say that the following lines explained the meaning? 


eens rE 


*So perfectly indifferent and ignorant were we, of Maguire and his affairs, in 
penning the original article, that we do not name his name (which we did not know) ; 
and name incorrectly both his office, and the institution over which he presides. 
We knew he was a Papist, from authority deemed indisputable, (a fact, which 
after repeatedly refusing to admit, if not virtually denying it, he was obliged to 
allow to be averred in the indictment, as one principal mode of identifying him- 
self with our libel); and supposed that influenced by the natural feelings of a Pa- 
pist to his priest,—he might have believed the representations said to have heen 
made about Stazer’s madness; and might have shut him up, under this general 
influence of Papism upon him; an influence which we never said was official 
corruption, and which might be innocent and might lead to commendable acts. 
We are now ready to say, in general, what we have never said before, and we 
will forever advocate it in future, on all proper occasions; viz., that no Papist 
can be safely trusted under any circumstances with the control of any 
public charity of a general kind; and that they are to be expected always to 
use all such power for the promotion of Papism. 

t Take the argument precisely as stated, or more strongly, if it can beso stated; 
what then? Suppose the priest to send a letter, stating that the man was mad, 
when he knew he was sane: and that Maguire received him as mad, believing him 
to be so, upon the priest’s note. Now does not every body see, that Maguire 
might do this most unjustly as to the man, most illegally as to the mere right, most 
improperly as to the use made of the house, and yet most innocently as to his own 
intentions? And is it not perfectly clear, that upto the period of proceeding 
against us at law, we knew nothing, asserted nothing, insinuated nothing, against 
Maguire, except that he did a certain act, as to the fact of which we were certain, 
but as to the motive of which, we said nothing ? 


ORY Sha a RRR UC Re SAT age 
a 











RQ Trial for Libel. (May, 


“There is a great excitement about the matter, which we are assured is 
as stated above. We hope to get a full statement of the particulars. 
What have the priests and the medical faculty to say to this case‘ Is ita 
oo maniac, or only mono maniac ?””—What does that mean? he asked. 
e have shown, as we contend, beyond all controversy, that Maguire was 
intended as the person who was accused in the former part of converting 
the alms house into a prison, and we contend that what follows is a satire 
on the priests and the medical faculty in relation to statements made by 
them as to the sanity or insanity of a particular individual. ‘That it is merely 
asking if it will be given as an excuse of violation of duty because a party 
was a mono-maniac or a perfect maniac. It is asking what grounds of 
defence he will take to show why he confined the man; asking him, will 
you, as was done on a former occasion, excuse yourself on this ground? 
hich will you choose? That the party is a maniac, or a mono maniac? 
—Mr. P. went on to discuss the question of giving a colloquium and aver- 
ments, and contended that they were not bound to give them. With ail 
due deference to the authorities cited by his learned friend, he would show 
that it was sustained by more modern authorities, and as in wills so in au- 
thorities, the latest are to be taken as the best. In $d Chitty’s Criminal 
Law, p. 875, it was stated as law that an innuendo was necessary only 
when the intent cannot be collected from the libel itself, but care must be 
taken not to state more than is necessary. He also quoted 5th East’s Rep. 
. 463; and 20thSeargeant and Lowber, p. 295. The last point urged by 
is friends was that the publication was not libellous on its face ; they had 
withdrawn the concession that it was libellous and maintained that it was 
not. Mr. P. thought the State had shown that it referred to Maguire. 
Then can there be a doubt that it is libellous on its face? They admit 
that which makes a person odious to the community, or injures his char- 
acter, to be libellous per se; there is no dispute on that point. Is this such 
a publication? What does it charge? That which not only brings Ma- 
guire to public disgrace, but renders him liable to the penalties of the law; 
to be brought before a court of justice for a most flagrant outrage of duty. 
Does it not impute te him that which would bring him in disgrace with the 
community, and estrange him from his friends ; that which is calculated to 
render him amenable to the laws, not only for a violation of duty, but for 
an outrage upon the rights of an individual? The gentleman had said 
that the state had put forth the existence of expressed malice as a hook to 
hang a hope upon. If he thinks he can show that the publication is not 
libellous on its face, he has less than a hook upon which to hang a hope— 
he is leaning ona broken reed that isnow bending under him, and his case 
tottering to its fall. Mr. Pitts concluded with contending that the state 
had proved the publication to be libellous per se. ‘That the defence could 
not escape from the existence of malice, and that it was for the good of 
the community, and for the good of the public, that they should be held 
strictly to the matter of the truth in justification of the libel. 


Mr. Ricwarpson followed Mr. Pitts, and remarked that after the elab- 
orate argument of his learned friend, it was scarcely necessary for him to 
do more than give a concise and condensed view of the different points, 
It he was right, the defence divided their views into two general proposi- 
tions, the first as to the general character of the libel; second, as to the 
evidence competent to be given as to particular propositions. On the first 
proposition they argued, first, that it was not libellous on its face ; second, 
that if it was, the libel was not charged in the indictment, and third, if it 
was charged in the indictment, they answer by offering the truth in justifi- 
cation. Are they serious? asked Mr. R. If they are serious in offering 
the truth, these arguments are entirely unnecessary ; a work of superero- 
gation—and nothing could be reaped from them. ‘The last point of defence, 
if they can establish it, upsets the case, and there is an end to the trial. 
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Now examine the course they had marked out, as laid before the court. 
They first intended to show that they received the information from per- 
sons on whose testimony they had a right to rely for its truth. ‘The coun- 
sel on the part of the state objects to this, on the ground that the testimony 
must present a flat bar to the action or it is irrevalent. What says the 
court’ This isa novel case; you intimate not only want of malice, but 
the truth of the statement; go on with showing the truth, prove that, and 
it is of no consequence whether there were malice or not. What then do 
they du? The first witness they bring proves that Stazer was in the alms 
house, in September, but does not prove how he got there. The next 
states that Maguire told him that the man came there and was refused, 
but came back, and the clerk being told he would cut his throat, admitted 
him, during Maguire’s absence, and put him in the cells at his own request.* 
The next is a beautiful and interesting girl, the child of Stazer, who tells 
you that she went there to see her father, and no objection was made to 
her seeing him; she went into his cell, and he came out with her, no oppo- 
sition being made, and it being observed that as he came voluntarily he 
might go out voluntarily. Is this the truth of the charges in the libel? 
They now endeavour to ward off malice by showing that the reverend 
gentleman had obtained his information from good authority. Have they 
proved the truth? And if they have not, shall they give another defence? 
Mr. R. contended that they had not proved the truth, for if they had, 
there was an end to the case, and they might go before the jury. He 
thought these were questions for the jury, but they had argued them before 
the court, and he would also. They had said there was no libel against 
Maguire. ‘The court would please to remark that Maguire is the keeper 
of the almshouse. Mr. R. read the first sentence of the paragraph—* The 
County Alms House has been converted, not only into a papal mass house, 
but into a papal prison.” By whom? the gentleman asks. If the matter 
rested there, the fact of Maguire having so converted it, could not be 
shown without prefatory matter; it would be necessary to give the induce- 
ment and inuendo to show that Maguire was intended, and to render cer- 
tain what was uncertain. In this sentence there was a general allegation ; 
now for the specification. ‘ An aged German Catholic in the western end 
of Baltimore, whose wife was in the Alms House, became uneasy about 
his soul, and asked for Protestant instruction. His priest heard of it; told 
him his wife was dead ; sent him to the Alms House to see about her burial, 
and wrote a line to the papal keeper, lately put over that institution, that 


* This is a palpable and positive mis-statement of the testimony of Mr. McJilton, 
on an important point. We have before us all three of the printed reports of the 
testimony; and there is nothing in either of the three, to justify Mr. Richardson 
in saying that McJilton (or Mr. Holton, or Mrs. Widener, both of whom he omits, 
and represents Susan Stazer as the third, when in fact she was the fifth witness 
for thedefence; thus making the proof aslean as possible, and as much of that as 
possible, harmless; ) testified that Stazer was put ‘‘in the cells at his own request. ’* 
On the contrary, part of the cross-examination of McJilton, by Mr. Richardson 
himself, was obviously intended to show, that Magnire said nothing to him about 
the cells.—(See p. 209.) The reader will observe that the use of this statement 
of the Prosecuting Attorney, was to reduce to the smallest degree possible, the 
facts proved; and therefore, he will easily excuse so decided a friend of ‘‘ the state 
of Maryland’’—for forgetting entirely, not only the testimony of Mrs. Widener 
and Mr. Holton, but even their persons; also for reducing five important witnesses 
into three very insignificant ones; also for putting to the credit of these, important 
facts, which they did not state; although ‘‘the State of Maryland,’’ no doubt 
knew, either from Maguire or other equally excellent authority, that the said facts 
were true! It is needless to add, after what we have said in a former note—that 
a great many persons (besides the court)—and perhaps the jury, were in ear-shot 
of this speech of the Prosecuting Attorney. 
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the man was mad, and must be confined. He was confined till it was by 
mere accident heard of by some Protestants, and the man rescued.” Mr. 
R. asked the court to observe the word must, which it is to be inferred was 
in the line written to the keeper. ‘‘ He was confined.” Confined by 
whom? Is it not irresistible that he was confined by the man who was 
put over the institution? They say it may be inferred from the statement 
that he was confined through innocent motives. It cannot be so inferred ; 
the Statement is, that he was confined until he was rescued. What is the 
meaning of the term rescued? Does it not mean that he was taken out of 
the custody of authority or power, where he was confined against his will, 
and wrongfully? It can mean nothing more nor less than that he was cone 
fined by Maguire in consequence of the line written to him, which on the 
face of it told a lie. It is said that the man was sent there to bury his wife, 
and still Maguire confined him.* The man’s wife was not dead, and yet 
Maguire, knowing it, lent himself as an instrument to the design of impris- 
oning the man. Am I to be told that such a paper, charging a public offi- 
cer (presiding over an institution open to the ministers of all sects, and not 
to one) with converting it to the sole uset of one denomination, and makin 
it a prison for their use, is not libellous? If, said Mr. R., the argument ha 
not come from so respectable a source, and been argued with so much 
ability, I should think it was offered in jest. But continued Mr. R., they 
say there is other language in the paragraph which is explanatory of the 
meaning, and I thank them for puinting it out. They have said that Ma- 
ire may have acted innocently, and confined the man because he thought 
im mad. What is the further language? ‘‘There is great excitement 
about the matter.” Why was there great excitement? Because a mad- 
man was confined by Maguire or by his agent? If not so, it means that 
there was an excitement ome he was confined by Maguire in conse- 
quence of the line written by the priest.{ Mr. R. proceeded to comment 
on the passages, ‘‘ What have the priests and the medical faculty to say to 
this case? Is it a case of mono-maniac or perfect maniac?” What have 
they to say to what? Why to this illegal 
Catholic in the alms house by Maguire. 


confinement of the German 


“And is Mr. Richardson incapable of imagining or even understanding—that a 
man might have one story told to himself by word of mouth; and carry, at that 
same moment, a letter in his pocket, written by his informant, giving a wholly 
different version of the same affair? Is he unable to comprehend, that a third 
party, on hearing the verbal story, and perusing the written one, should believe 
the latter in preference? Especially, if by accident, the third person was a papist, 
the writer a priest, and the narrator a mad-man, wishing to turn protestant? We 
admit these things are very—very hard to be comprehended. But the great ad- 
vantages afforded by a long practice as prosecutor in the city court, might be sup- 
posed to overcome some of the common difficulties, in the way of believing all 
men (except Christian ministers)—and especially all priests and party politicians, 
to be perfectly upright and innocent. 

t ** Sole use.’? We presume it can hardly be necessary to say, that no such 
charge was ever made by us. The reader, of course, knows, it was not made, 
in the ‘ paper’ commented on. ‘Then why did Mr. R. say it was made? That is 
for him to answer. ‘* The state of Maryland’’ must deeply desire our conviction, 
when she resorts to such means for effecting it. 

t And was it not reason enough? Is there not reason enough for excitement, 
when a sane man is shut up for mad, without all warrant of Jaw; even if he who 
shuts him up believes him really tohe mad? Are not the reasons for excitement 
greatly increased if they who caused the confinement knew the man to be sane; 
and their real reason was to keep him a Papist, against his wishes’—-Some of us, 
it may be, value liberty and perhaps religion also, at what Mr. R. may consider, 
an extravagant price; and therefore may appear to him to be too easily excited, by 
such events, as portend danger to them. 
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Mr. R. considered the case read by his colleague from Seargeant and 
Lowber, as conclusive on this case. In that case the libel was “Threatening 
Letters.” The grand jury of the county of Middlesex has found a true 
hil! against a gentleman of some wealth named ‘‘ French.” Here it was 
held that the heading expressed the libel, which was only shown by inuende 
when it was left out. The words mass house and prison were of the same 
nature. ‘T'his libel asserts that the alms house had been converted into a 
prison, and specifies why and by whom. Mr. R. alluded to the cases cited 
by Mr. Pitts, and asked if the cases in the books were as strong as the 
one at bar? The gentleman says, continued Mr. R., that all we can 
rely upon is that a German Catholic was confined by Maguire, because 
that is all we charge in the indictment. We answer, that when the lan- 
guage is sufficiently clear, no inuendo is required. His friend was in error 
in Saying that it was not stated in the indictment that the confinement was 
illegal, because I would not rely on it. If it were said in the indictment 
that the confinement was illegal, and it was proved not to be so, the state- 
ment would be vicious. There is nothing but the language as it is; there 
is no inuendo except as to the individuals, the keeper and the German. 
Mr. R. thought that he had proved a libel on Maguire, and by the indict- 
ment as laid; they say they have proved the truth of the libel; if they 
have, let us go before the jury and see if they have. It seemed to him 
that if they could not get this court to say that there is no libel on the face 
of the indictment, their case is gone.* ‘The court cannot, will not, take 
the decision from the jury; it must go to them at last in spite of all the law 
that can be brought. 

The next question which pertains to the evidence is, whether or not, 
these declarations or communications are admissible to disprove malice. 
The writer may have heard them from good authority and published them 
through malice. Cannot a man publish through malice what he believes 
to be true? ‘The truth is a justification of a libel, but cannot the truth be 
published maliciously? But, continued Mr. R., [ say that by law, by 
reason, and by authority, they cannot be admitted, and I pledge myself to 
prove that they cannot show a case where they have been admitted in an 
English court.t He would state this broad principle: ‘That the law of 
1803, chap. 54, has nothing to do with this point. Malice is essential to 
libel, and if you can show there is no malice, there is no libel.f ‘This was 





* That is, Mr. Richardson being judge, our only bope of escape was that we had 
said nothing libellous, and that the court would so decide. Butas the court could 
say this, only on demurrer, or on motion in arrest of judgment after verdict found; 
it followed of course, that ours was ‘‘a gone case,’’—in-so-far at least, as that 
there must be a verdict of guilty. This boast was not very fully borne out by the 
state of opinion on the jury; though backed by the more decided one of Mr. R.’s 
colleague, Mr. Pitts, that he could convict us, ‘‘ before any Presbyterian jury in 
Baltimore.’’—Gentlemen who get hot in their cases are apt to be a little blind to 
facts and principles that make aguinst them: and are to be excused for some 
strength of speech. But in the very degree, that the case was clear gone against 
us, and even at this early stage, fully settled, on the facts, against us; itis hard to 
see, on what principle Mr. R. entered a nolle prosequi when the case was through! 
How is it, that ‘* the ends of public justice’’ require a vehement prosecution, in @ 
case which is ‘ clear gone’ on the side of the accused, up to a certain peint; and 
then, the same ‘‘ ends of public justice’’ require the very same ‘ gone case’ to be 
abandoned by ‘* the State of Maryland ??’—We have said before, and say agals 
that we have no complaint to make, because the prosecution was droppee; i 
‘the State of Maryland’ had no fancy for further proceedings, we had ce-tainly 
none. But we are not able to reconcile, on any principles satisfactory te Mr. R., 
the manner and temper of his prosecution, with his subsequent conduct. 

+ See note on page 204. 

t Then why not let us try to show it? According to this admission the sole 
question that should have been argued was this, viz.: is the proof now offered 
competent to ‘* show there Is no malice ?”’ 

29 
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the question before that law, and it isso now. The law altered the ques- 
tion so that when there is malice, you can give the truth in justification ; it 
allows the party only to give the truth of the charges in the indictment.* 
Is this the case now? It is conceded for the sake of argument, that the 
charges are not true, and are therefore defamatory, and they seek to take 
away the liability by showing that they are not malicious. The defence 
had said that they would justify and prove the charges true. If they have 
— the charges, there is an end to the case, and they are acquitted. 

ut have they done it? If they have failed, the case in 15th East, shows 
that the malice is greater because of the attempt to justify the libel. They 
have published to the world; it has been seen by ten thousand eyes and 
heard by thousands of ears, that they would prove the truth of their as— 
sertions. If they have failed to prove the truth, and then come back, is 
not a proof of malice? I aver that, if they avow their attempt to justify 
and so plead and then fail to prove the truth, the very attempt is evidence 
of the malice.t 15 Mass R. 42. He had stated that the act of 1803 had 
nothing to do with this case or the law. In this court, before its passage, 
as now in England, you could not give the truth to rebut malice ; a for- 
tiori you could not give for that purpose the fact that you heard the asser- 
tion. The act put a person in this country in a criminal suit for jibel in 
the same situation as a person in England is in a civil suit, where it could 
be said there shall be no damages, because it is true. Can they have more 
than a defendant in a civil suitin England? The counsel seem to intimate 
that there is a difference in civil and criminal cases. Do they mean to say 
that malice is not as essential in one as in the other? Mr. R. had search- 
ed in vain for it in the books. Malice is proved and disproved by the 
same evidence in both. Would these declarations be admissible to show 
absence of malice in a civil action in England? They would only be in 
mitigation of damages. They may go to the court, after the verdict, in 
mitigation of punisment. The counsel spoke of other cases which were 
privileged, and exempted the party from a suit for libel. What are they ? 
He would ask if they could bring a single case which was sueable in a 


* Not so; but, as before that law, so now, the party accused may prove that 
he had no malice; and this beside, leaving malice out of the question, he may 
prove his statements trne.—It could never be the intention of the law to justify 
malice, nor of a party to prove his malice innocent; for these statements are self- 
contradictory and absurd. But it is the intention of the party and of the law, 
that the truth of statements being proved, innocence is to be presumed; in morals, 
prima facie, and in law absolutely. And such was the decision of the court. 

t Suppose a case, to illustrate this obiter dictum of the Attorney General’s 
deputy. Suppose Mathias Stazer had told six men, all of them men of unimpeach- 
able veracity, that all we had published, and more, was true; suppose these six 
men in court to prove all this, but ‘‘the State of Maryland,’’ after having Stazer 
before the grand jury, refuses to produce him on the trial; suppose we have strong 
reason to fear that Stazer, instead of changing his religion, has changed his 
mind, (!!!!) and therefore dare not swear him, and so be bound, not to what we 
know he said to our very selves, and can prove he said to others, but to what he 
may, after mature reflection, have determined to say; and therefore, it rests 
wholly with ‘‘ the State of Maryland,’’ whether, by producing Stazer, we shall 
be allowed to produce the six witnesses first supposed, and so the whole facts come 
fuly out; and now suppose ‘‘ the State of Maryland,’’ in its infinite impartiality 
and love of justice, just lets the matter rest here, believing the case to be ‘ clear 

gone,’ in such a way as to ruin two poor ministers of Christ. Then, we ask, is 
it not perfectly clear, from all these things, happening long after our crime was 
committed, what our state of mind was when it was committed??? A change of 
Stazer’s mind in January, or a change in Mr. R.’s mode of managing a case in 


March, is conclusive proof of the state of B. and C.’s mind in October! Very 
good—very. 
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civil court that was not indictable in a criminal court? Mr. R, said he 
would aver the fact, that from one end of the books to the other, such a 
case could not be found.* Certain cases were privileged. Confidential 
communications between friends, for instance, because, for the good of soci- 
ety, one friend should be allowed to speak to another to warn him; but 
if he publishes a communicatian to others, he becomes liable, and cannet 
urge in defence that it was told to him. So in debates in parliament, a 
member may maiee use of language that 3s libellous, for it is necessary 
that, in the councils of the nation, he should canvass what is wrong; but 
if he publish his speech, and it contains slander, he is liable for libel. The 
reason of the rule ceasing, the rule itself nolonger exists. ‘The same in the 
case of an attorney in his pleading; and again in the case of reporters. 
{t is necessary that the proceedings of courts of justice should be spread 
before the public, but if the reporter publish the remarks of a ¢ounsel con- 
taining libellous language, he is liable, unless he gives a true aecount of 
the trial and the facts and circumstances which led the counsel to such 
remarks; if he fails, he cannot urge that he published the speech of the 
counsel as spoken. So when a public functionary writes to another, he 
becomes liable if he publishes the communication to a third party. ‘These 
are all the books furnish as privileged cases, and they are governed by 
restrictions. 

What is the proposition in this case? True, I published of you what is 
false, true that | injured you, true I stung you, but I must be allowed to 
defend myself by proving that A. B. or C. D. told me of it.t Is this the 
{aw of the land? Wrong cannot he justified by wrong. A person is in- 
dicted for a libel, and he seeks to hurl it from him by asserting that he heard 
it from another. I say it is at war with every principle of morals and of 
justice, and can never be justified. Supposing, said Mr. R., a gentleman 
calls me a thief and I go to him and ask him who told him. He tells me 
it is none of my business, and I sue him, when he comes before the court, 
and puts in a plea that oneof your honors told him. Is he to be acquitted ? 
Admitiing he is, and I sue one of your honors, ard yuu plead that another 
of your honours told you, and you are acquitted, and the next person, and 
the next in the same manner. Is thisa properplea? Is it common sense ? 

Mr. R. said there was but one more branch he would treat upon. The 
defence had alluded to the person accused being a minister of the gospel, 
and the person libelled the keeper of the alms house—a public functionary. 
Now God forbid, said Mr. R., that I should say that of any person who has 
been called tw, or who has assumed the high and sacred office of leadin 
sinners to repentance, which would throw disrespect upon him ; and mvc 
less of the reverend gentleman now present, towards whom I feel the sen- 
timents which grew and strengthened with early associations. And I 





*See note on page 204. 

t+ Not so; but thus: True or false, I had no allusion to you: or thus, true or 
false, I had no sort of malice against you: or thus, true or false, I did not mean 
to express any opinion of your conduct: or thus, true or false, I have a full justi- 
fication of my motives in the circumstances: or thus, true or false, I had the best 
possible reasons to believe true, and therefore at the most, have committed a mis- 
take, and not a crime! How true is that proverb,—none are so blind as those 
who won’t see. 

t Weare not precisely aware of the point of these observations; they surprised 
us when they were uttered. Mr. Richardson was a total stranger to us, when this 
trial began; as far as we can remember, we had never seen him before we went 
into the court house, to refuse to give bail on a bench warrant issued against us, 
before the finding of the bill, as if ‘*the State of Maryland’’ supposed we were 
about to run off; whereupon Mr. Richardson waived the bail. ‘There can, there- 
fore, be no personal allusion to us, in the paragraph. The allusion may be offi- 
cial; for we have heard that Mr. R, was once not only a member of the Presby- 
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trust he will not, therefore, take as unkind what I now say, that when he 
or any other minister steps beyond the bounds which hedge in and protect 
other men—when he encroaches upon their rights or assails their reputa- 
tion, he isas amenable to the laws as they are. The law knows no dis- 
tinctions of persons. If, continued Mr. R., there is any thing which has 
tended to bring criminal jurisprudence in this state and in this country into 
contempt, it is the certainty with which the ignorant and humble are pun- 
ished, and the ease and celerity with which the rich and powerful escape. 
He asked if it was true of the directors—if it was true of the priests, that 
they had converted the alms house into a mass house and into a prison? 
And was the German confined by them and rescued by his friends? And 
if so, does the traverser escape from the libel on Maguire ? He has libel- 
led some one if the statement is not true. Mr. R. said a doctrine was 
broached which he would be sorrv to see true. It may have been, they 
say, the trustees or the priests. *‘ It was not Maguire,” they say, “at whom 
we struck—we thought not of him. Ouraim was athighergame.” Aye, 
and was itso? But, let them recollect that, if in striking at higher game, 
they unconsciously inflicted a blow upon an interposing innocent person, 
they are liable for the illegal act. Let them recollect that if in their blind 
pursuit of higher game, they stab to the heart or crush to the earth one 
whom they deem unworthy of notice, they may be held accountable. Let 


them remember that— 


The meanest worm 
In corporeat sufferance feels a pang as great 
As when a giant dies, 


Supposing, said he, f aim a dagger at your honor, and an innocent infant 
steps between us, and | plunge the dagger in its pure bosom, would I, in 
morals or in law, be permitted to say, “I did not intend to stab the child; 
it came in my way; I aimed the blow at his honor?” ‘The law would say 
that | was guilty of a erime. 

In summing up, Mr. R. contended that it was beyond reach of contro- 
versy, that there was a libel on Maguire, and that it. was rightly set out in 
the indictment, and further, that the aet of 1803 only allowed the truth to 
be given inevidence by way of justification, not to take away the essential 
ingredient of malice ; if there was no malice, it would not apply to a case, 
for where there was no malice, there was no justification required. A flat 
bar was required, aud evidenee in mitigation was never permitted in a 
criminal prosecution for a libel. ‘The question was, guilty or not guilty, 
and if he is guilty in the slightest degree, he is guilty on the indictment. 


Mr, Crittenpen rose to reply.* He felt bound, he said, before he com- 
menced the argument of the questions involved in this discussion, to explain 





terian church, but had serious thoughts, if he did not really commence studying, for 
the holy ministry. How far he is removed from sucha profession, and the right to 
make it, now; alas! it is not for ustosay. This we will say; that, notwithstanding 
all that is come and gone, few would rejoice more than ourselves, in any manifesta- 
ation of God’s mercy tohim. And we pray that his treatment of God’s servants, 
for faithfully discharging the duties to which He had called them, may not be counted 
against him, either in his hour of need here below, or in that final day of reckoning. 

*'This speech of Mr. Crittenden, as indeed all his and Mr. Schley’s, delivered 
during this trial, were printed as taken down; none of them having been corrected 
by them. The fact, we have some reason to suppose, was otherwise, with the 
speeches of the counsel for ‘‘ the State of Maryland.’’—We think we will be ex- 
cused for saying, that a more refreshing contrast, between two speeches, placed in 
juxta-position, has rarely been exhibited, than that between the preceding and the 
following argument. How horrible an engine might law and courts be made, to 
oppress the good, for the gratification of the malignant passions of the bad, if some 
men’s views of remedial justice be taken as our guide. And on the other hand, 
how wise, just, and true, do the noble principles of our criminal jurisprudence 
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why it was that he was here, engaged in the trial of this cause. He was 
aware that it might be imagined that he had come here for the purpose of 
gratifying a feeling of idle vanity, and indulging an ambition for display. 
It he had been foolish enough to indulge such feelings, the ability and the 
learning displayed by the counsel on all sides , would long since have ban- 
ished them. No! feelings and motives of a different character had 
prompted him—the call of friendship had summoned him here, to stand up 
in the cause of one whom he had known from boyhood, and for whom he 
entertained a friendship which went back beyond the date of their existence 
—which had been transmitted to them by their common ancestry, who had 
met and established the feelings of esteem and aflection between their 
families, whilst daring, together, the perils of a western wilderness. He 
hoped the court would excuse him for thus alluding to himself, and reeard 
it as proper that he should explain the reasons w hich induced him to assume 
the position he held as counsel for the defence. 

He could have wished that the last remarks of the learned gentleman 
who preceded him, had been omitted, for they were the only instance where 
that gentleman had seemed to depart from the spirit of candor which so 
honorably distinguished him and his associate, throughout the trial. ‘The 
gentleman had said that in this state, the law had been insulted by the 
celerity with which high offenders often escaped, and the certainty with 
which the lowly were punished. If such was the case, Mr. C. knew it not 
—it wasa matter of fact and history he had never heard of. He alluded 
to it because this remark may be expected to produce an effect upon the 
present case, and to give the impression that the defence rested not so much 
upon the merits of the case as upon the station held by the party accused. 
Mr. C. assured him that his friend and client rested-his defence on no such 
grounds; his friend asked no such consideration ; he asked for justice, and 
the character of this court tells him that justice will be meted’ ont to him 
with the same impartiality with which it would be extended to the humblest 
individual. They seem also to think that the defence intimated that the 


other party was bencath them, and looked upon Mr. Maguire with con- 
tempt. 








appear; when set in order by the clear spirit, and enforced by the large intellect 
of atrue and great lawyer!—The ‘‘ member of the Baltimore bar,’’ who superin- 
tended Mr. Reilly’s ‘* Full Report of the Trial,’? &c.—has ventured to say, in a 
preface to his pamphlet, that the decision of the court to admit the evidence offered 
by the traverser, and so violently resisted by ‘*‘ the State of Maryland, ‘is re- 
garded, by the legal profession, as tending to establish a new doctrine upon that 
point, in Maryland.”” We make two observations on this statement: 1. If it is 
really true, we have been the occasion of more good than we supposed; and, if 
for no other reason than the advantage thus done to common sense, true justice, 
sound law, innocent men wrongfully “accused, public liberty, and the chatacter of 
our state; for these great interests, thus promoted, we ought to rejoice in our recent 
prosecution—and consider it a great public testimony of the barbarism of past 
ages, and the folly and wickedness of the present, in our behalf—in selecting us as 
the instrument to illustrate their final overthrow. 2. We crave to know, how it 

was possible for the ‘* member of the Baltinfore bar’’ to find out the opinion of 
** the legal profession’? ‘‘in Maryland’’—in eight days? if, indeed, so many elaps- 
ed between the handing in of the written opinions of the judges, and the penning 
of the preface to Mr. Reilly’ s pamphlet ?—Mr. Richardson and Mr. Pitts said the 
law was otherwise; but they do not constitute the ‘‘ legal profession’’ ‘‘ in Mary- 
Jand:’’ and, except by them, there has been no public or professional expression 
of opinion, that we have heard of, even by a single member of the profession, 
much less by the profession, that ‘‘ new doctrine”? has been established by the 
court. Mr. Reilly isthe keeper of a Roman Catholic book store. Who is the 
‘*member of the Baltimore bar’’—that ‘‘ superintended’’ his pamphlet ?—And 
upon what authority did he make this declaration ? 
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Mr. RicHarpson rose to explain. He did not wish nor intend 
to impute to the gentleman any such feelings; if there had been 
any harshness in his remarks, he begged leave to withdraw such 
ex pressions. 


Mr. CritTEenpen continued, that he did not suppose that such was the 
feeling of the gentleman; he spoke of the conclusions which might be de- 
rived from his remarks, and the manner and ardor with which he so elo- 
quently delivered them. Not a few might suppose that the defendant had 
set himself up as a champion of a cause,in the defence of which he would 
crush all who interposed between him and his object, with as little consid- 
eration as if it were a worm which, in corporeal suffering, felt as great a 
pang as the dying giant. Nosuch imputation could lie against the de- 
fendant or his counsel. They regarded Mr. Maguire as standing here on 
an equal footing, in a legal point of view, with any other man; and they 
denied that the defendant desired to be received before the court in this 
case in any other point of view than as a criminal or not a criminal, accord- 
ing as law, as justice would decide upon the case. 

r. C. proceeded to review the position of the cause. What, he asked, 
is the evidence? ‘The facts as proved, were not yet decided upon by the 
jury, the only tribunal who can decide upon them, and he could now give 
them to the court only in the light of what they would conduce to prove. 
We have proved, said he, that in the western end of this town, there was 
an aged German Catholic who was distressed in mind, and who sought 
from the Rev. Mr. McJilton religious instruction; which he received from 
that gentleman in the manner which was so necessary to him in his effort 
fur the salvation of his soul. This gentleman, in pursuance of his pastoral 
duty, sought him again, but he was not to be found ; again he sought him, 
and proceeded in his search to the house of a Mr. Kuntz, who treated him 
abruptly, and would give him no satisfaction; he next went to a Mr. Davis, 
and here in the evidence the reverend gentleman was prevented from giv- 
ing the conversation at that interview. Finally, as we learned by the after 
admissions of Mr. Maguire, we have proved that at this very time the 
German was in the alms house, where he was confined in the cells, though 
he was no pauper; nor was he confined there by authority of any ordi- 
nance or any state law. His child, the beautiful and interesting girl who 
was here yesterday, did not know where he was; the German lady who 
was here did not know where he was; they went in pursuit of him and 
found him in the cells of the alms house. But Mr. Maguire says he came 
there and asked for admission, which was refused; that he returned with 
Mr. Collins, (who, for aught Mr. Crittenden knew, was a worthy and re- 
spectable man,) and on Mr. C. urging that he was deranged, the subordi- 
nate of Mr. Maguire was induced to receive him. It will be recollected, 
said Mr. Crittenden, that Mr. Collins was the owner of the house in which 
the German lived when Mr. McJilton had the interview with him; that 
when they were going to prayer the German asked the reverend gentle- 
man not to pray too loud lest Mr. Collins should hear him; that he became 
se engaged in praver that he prayed loudly himsell, and that Mr. Collins, 
whom he did not wish to hear him, was the person who accompanied him 
to the alms house. 

Now, said Mr. C., the defence wished to show that the defendant, as 
an editor of a religious magazine, had been informed of circumstances 
growing or supposed to grow out of these facts; his informants were per- 
sons of veracity, on whom he could place every dependence ; and he pub- 
lished them, not as his own statement, and that he knew them to be true, 
but as circumstances of which he was assured. ‘They came to him in such 
a manner that he, as a man desiring to mend the manners and the morals 
of the public, and as an editor, whose duty it is to expose every outrage 
on liberty and religion, considered himself obliged to publish them for the 
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good of the public. The questions arising are, whether it is not compe- 
tent to give evidence as to the motives of the author, and as to the mean- 
ing of the publication ? 
ist. Is it competent for a defendant to produce evidence to rebut what 
is said to be malice? ‘There being no other proof of the malice than the 
publication, the question is, how is it competent to show that the publica- 
tion was made not through malice, but from pure motives? Mr. C. asked 
if there was any other crime in which the defendant was forbidden to give 
evidence of his motives? Then how does it happen that in libel alone 
such evidence is forbidden? 'The counsel on the other side contends, that 
no matter what the innocency of the mistake a man acts under in publish- 
ing what is libellous; he is to be consigned to the fate of a malefactor. Mr. 
C. asked to illustrate this position. If, said he, a man rush into inv room 
at mid-night, and I, under the belief that he is a robber, slay him, would I 
not be allowed to show, even if he had come into my room with an inno- 
cent intent, I had killed him in mistake and without malice? Such has 
been the case; and the person committing the homicide acquitted. But 
suppose the person who entered the room escaped, and I the next morning, 
under the belief that such was his intention, publish that he attempted to 
rob me, considering it my duty to warn the public against him; what would 
be the effect of the doctrine advanced by the gentlemen? If the man had 
been killed, if human life had been taken, the slayer would be acquitted 
of blood, acquitted of murder, because a guilty mind was wanting ; but if 
he escapes, if no life is lost, and he is published under the belief that he is 
a thief, the publisher is guilty of a libel! Sir, such a discrepancy in true 
doctrine did not, does not exist. There was a time in England when an 
arbitrary tribunal, established for the purposes of oppression, maintained 
such doctrine ; but from that period to the present, there never was a time 
in England or in this country, that some venerable benefactor of the human 
race did not arise to denounce this doctrine as against justice and law. 
The common law has come down to us through its channels of purity and 
justice, through the Cokes and the Littletons, until it is our own, undefiled 
in its general stream. We all know, continued Mr. C., that in England 
there was established during the arbitrary reign of the Stuarts, the Star 
Chamber—a tribunai composed of the high officers of the crown. The 
doctrine of the law of libel passed off in a collateral stream to these cor- 
rupt men, while the other portion of the common law flowed on through 
the usual channel of the proper courts, undefiled. ‘This is the source of 
the pollution of the doctrine of libel, and when at the revolution in Eng- 
land, the rights and liberties of man were once more rescued, and this 
corrupt tribunal was torn down, the law of libel returned to the usual 
channels. But it still retained some pollution. The courts of common law 
went on in the same course, through a reverence for precedents; but ina 
less arbitrary manner. At length some began to question the precedents 
of the Star Chamber, a tribunal instituted for the most corrupt and opress- 
ive purposes—and, what was laid down as sound doctrine by Mansfield 
and Buller, was denied by Holt, Camden and Loughborough. ‘They were 
of opinion that the truth may be given te show the motives of the pub- 
lication. What was the lawin thiscountry? He would refer presently 
to the books. What, he asked, was the right of the press in England ? 
There is nothing that an Englishman is more proud of than the liberty of 
the press, than the right to publish his opinions, and publicly condemn 
vice and corruption. But the principle of the liberty of the press is not 
recognised in the laws of England as a fundamental principle; it has noth- 
ing but usage and custom tosustainit. Whatisithere? It is recognised 
every where, from the Federal Constitution to those of the different states. 
One of the complaints that led to the revolution, was the controlling of the 
liberty of the press, the deprivation of the right to speak through it, of 
public acts; and when the constitutions were framed, alter the revolution, 
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this principle was adopted every where. In our courts,said Mr. C., there 
was a difference of opinion relating to the doctrine of libel; while some 
judges, through réverence for English authorities, were following their 
doctrine, others were attempting, timidly at first, to depart from it. ‘There 
was no portion of law in which there was such a diversity of opinion ; but 
the doctrine of truth has been progressing from the supreme court down 
to the inferior tribunals. He referred their honors to the case of the Peo- 
pie of New York vs. Croswell,as important on this point. here the doc- 
trine that the motive and intent could be given to rebut a charge for 
libel, was advocated by the eloquent and patriotic Alexander Hamilton, a 
man full of light, full of knowledge, a learned lawyer, fresh from the rev- 
olution, and imbued with its principles of liberty and natural right. He 
addressed Judge Kent, then new to the bench and unknown, but who then 
possessed the mind that has since raised him till his fame has reached 
across the Atlantic, and his decisions and opinions are quoted in Westmin- 
ster Hall as authorities of the greatest weight. The doctrine advocated 
was, that the intent or motive was part and parcel of the “corpus delicti,” 
and that on the other hand the defendant could give evidence to establish 
his motives. Judge Kent gave it as his opinion that such was the true 
doctrine, and from that pure and high source the jurisprudence of New 
York has flowed ever since. Mr. C. referred to the opinion of Judge 
Ratcliff, (who had a short time before this left the seat occupied by Kent, 
because he was elected Mayor of New York,) in the case of Coleman. 
There the defendant was permitted to give the motive for publishing a 
paragraph accusing a person of cruel conduct towards another, and the 
excuse given was, that he had received the information from a person of 
undoubted veracity. Is not this, asked Mr. C., a case of the same kind as 
the present—going on all fours with us? To Mr. Breckinridge goes not 
one respectable person, but two or three in whom he had firm faith, and 
tell him of the circumstances. In the case quoted, the publication said 
that the editor had a good name to vouch for the statement; Mr. Breck- 
inridge says he was assured of the truth. Was there any difference in 
these communications? I claim, said Mr. C., the decision of this case and 


the decision of Judge Kent as authority for the point contended for by the 
defence. 


Mr. C. not having concluded at three o’clock, the court adjourned. 





Fripay, March 15th. 


Mr. Crittenpen resumed his argument for the defence. He referred to 
the opinion of Judge Ratcliff that motives might be shown, the party bav- 
ing acted under information, which he had reason to believe correct. ‘The 
question for the jury was, is it malicious? In this case the party was ac- 
quitted. The learned counsel read further, to shew that a publication may 
be false and yet not libellous, the publisher having good and sufficient 
reason to believe it true; and that the intention being a fact, to be found 
by the jary, proof of that intention was admissible. In the case of Chas. 
Baldwin, tried before C. D:. Colden, the charge being a libel on the State’s 
managers of a lottery, it was held that if the party had a well founded 
belief of the truth of the charges, he might go into evidence to shew his 
motives ; and if it appeared that he had such ground of' belief, as would 
be ordinarily considered good, he was entitled to an aquittal. ‘These de- 
cisions, indeed all the decisions and the principle of them, in New York, 
since the case of Croswell, for forty years, made directly for the point 
contended for inthis case. ‘The case of Croswell he considered the source 
of the principle that guided the New York jurists in all subsequent decis— 
ius. The Star Chamber doctrine inferred the malice from the face of the 
libel, gave the finding of the motives to the Court, and the finding of the 
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fact of publication to the jury, a fact which is rarely denied ; and yet call- 
ing on that jury to find the intent, which the court had already found by 
fegal inference, which forbids all evidence to rebut the imputation. But as 
the guilt or innocence must rest on the motive, the iftention is a fact for 
the jury to find. This was not the doctrine of Lord Mansfield, as set forth 
in the case of Woodfall; but it was the doctrine of other eminent English 
jurists, and American also.—In criminal cases, as in a charge of homicide, 
it is permitted to shew the intent ; why then not permit the application of 
the principle in the case of libel? In this case, is he to be punished for a 
constructive crime? If so, he would be found guilty and punished, with- 
out any rule of morals, reason, or analogy ; he would be found guilty by a 
technicality, and punished on a construction. Lord Mansfield’s doctrine, 
and the doctrine contended for by the prosecution would thus punish him ; 
and here the counsel read the case of Harvey and others already cited, te 
the point contended for by the defence. And is there any American case, 
or weight of authority, to set against this doctrine ? Or is there any thing 
analagous to the opposite doctrine in our system of criminal jurisprudence ? 
In fact the doctrine of the prosecution is an anomaly ; opposed to numerous 
English authorities, and to all American; and though the English decis- 
ions are on the side of the doctrine claimed for the defence, yet even if 
they failed, he would plant his foot on American precedents, and decisions, 
and principles, and there take his stand in all the cenfidence of right. But 
he needs not this last resort, for the English decisions are with him, and 
their shield is around his client. The learned gentleman here remarked, 
that he considered the pesition of his colleague remained untouched, either 
by argument or authority ; and again referred to the king against Harvey, 
in support of it;—that is, that where there is a libel on the face of the pub- 
lication, a person being supposed to intend what he actually says, malice 
is to be presumed ; unless the publisher can show the contrary, which im- 
plies the admissibility of evidence to shew motive--the principle contended 
for by the defence in this case. Phiips on evidence, vol. 2, page 245, was 
cited to shew that malice being a necessary ingredient in a libel, might be 
explained away, and the imputation repelled. Lord Mansfieid held the 
intent to be an inference of law, belonging to the court, and above the 
reach of evidence; but other English and all American authorities, held 
the intent to be a fact for the finding of the jury. Strange! said Mr. C., 
that in the nineteenth century, in this age, and above all, in this country, 
we should have to contend fer the poor privilege of showing that we have 
spoken the truth, or what we believed and had all good reason to believe 
to be the truth: that we should be obliged to use all our skill and talents 
to obtain the liberty of showing our mnotives to be pure, our intentions 
innocent,—our aim laudable! In mo other case called criminal ts _ this 
privilege withheld, aud L indulge the hope, that it will not be refused by 
this court. Why is it, that the case of libel alone should stand forth a 
monument, fast crumbling away, it is true, of Star Chamber barbarism? 
flere the intent is a tegal inference; in all other criminal cases, it is a fact 
to be found by the jury. Here the crime is to be implied, in others it must 
be proved ; to the disgrace of the age, and the jurisprudence of the country. 
Why, then, he would ask, this unmitigated severity in the case of libel 
alone? For himself, he would rise against it, and vindicate the laws and 
the character of the country. Is the State of Maryland in any danger 
from libel, that she should interfere in respect to words written, rather than 
that which is spoken every day? Is there any necessity to go into this 
prosecution from a patriotic or remedial spirit?) The State has no real 
interest in this case. He would not deny the right of the State to prose- 
cute; but he would ask if any good ever came of such prosecutions? They 
were generally brought either out of revenge, or by persons whose ragged 
characters wanted to be patched—not in all cases, he admitted—but they 
were generally such characters as required to anticipate the judgment of 
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the public, by throwing around them the verdict of a jury. Am I to un- 
derstand, he asked, that the governor and legislature are alarmed for the 
safety of the State, because of the publication of this little paragraph? Is 
there any cause for fear? Is the beautiful frame of this majestic State 
about to be dislocated ? AN because of this paragraph? No!—she stands 
on the firm foundation of recorded bravery, of wisdom and intelligence, a 
broad basis, whieh would defy even the earthquake’s power. ‘Then why 
invoke her aid against his client? Strip the prosecution of the robes of 
the State thrown around it, and it is the private action of James L. Ma- 
guire against R. J. Breckinridge. John Doe is not less a reality in a case 
of ejectment, than the State in this ; without any disrespect, he would say, 
there is just as much reality in the one case as the other. Maguire puts 
on the armor of the State, assumes her majesty and dignity, and makes 
ber a party to what ought to be, if any thing, in his name, his own civil 
action. 

I may be excused, observed Mr. C., for adverting a moment to the cause 
why my client stands here, charged with being a libeller. Why is it? Is 
it, as has been insinuated, because he has stood apart from the poor? held 
himself above the destitute? and aloof from the unfortunate? Alas! no. 
It is because he made common cause with poverty; because he sought out 
the destitute, the miserable and the opptessed ; because he sought them 
out, and took his stand by their side, that he now stands here to plead for 
the poor privilege of giving evidence to show that his motives have been 
pure, innocent and laudable. ‘The learned gentleman then contended for the 
right to explain motives, make the intent apparent, and repel the imputa- 
tion of malice. Where the malice was not plainly on the face of the pub- 
lication, the prosecution had a right to spread extrinsic matter on the lace 
of the indictment to show the malice; and the defence eught to have the 
right to give extrinsic circumstances, to explain away the malicious mo- 
tive. A case was cited of a man in England, who stated that he would 
leave the crown to hisson. Being prosecuted for treason, he was not per- 
mitted to give evidence of his meaning ; and as he must first possess him- 
self of the crown, before he could leave it to his son, he was held to have 
compassed the death of the king, and the cutting off of the succession ; he 
was found guilty of treason, and suffered a traitor’s death; whereas, if he 
had been allowed the privilege here contended for, he could have shown 
that he was a loyal subject, that he kept a little tavern having a crown 
painted on its sign, that hence his house was cal'ed the crown, and that he 
intended, at his death, to leave it to his son; but this not being then the 
law of the land, or of the crown lawyers, he was hung and quartered, fora 
constructive crime. 

Mr. C. went on to say, that the testimony to be offered may show that 
Maguire was not an object of attack, even if malice were to be inferred 
from the publication; which they had hitherto supposed. They had all 
along been arguing on this supposition; but now they would contend, on 
the contrary, that there was no prima facie evidence of malice, and that 
the prosecution must prove it by extrinsic circumstances, and that the pri- 
vilege of repelling must be granted to the defence. He maintained that 
the paragraph did not allude to Maguire, anil that any person reading it 
would be of the impression that if it was directed against any one it was 
against those having the government of the alms house—the trustees or 
directors who are appointed for that purpose. It was against those having 
the power to convert the alms-house to such purposes, and not against the 
keeper. Even supposing Maguire was the person alluded to as the papal 
keeper, the whole scope of the paragraph is to direct the attention of those 
having authority to the alleged violation of personal right through the in- 
fluence of the priesthood or the medical faculty, that the evil might be cor- 
rected. Maguire was not the person accused of making the alms-house a 
prison and a mass house, he was a subaltern in the paragraph, as he was 
;n the institution, and was not accused of having done that which it was 
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not in his power to do. The object of the paragraph, as it must be fairly 
and reasonably understood, was to call the attention of the trustees to what 
was considered a violation of the proper purposes of the institution. But, 
continued Mr. C., suppose we give to Maguire the advantage and the feli- 
city of considering himself libelled, what is gained by the State? The 
council say that he is charged with converting the alms-house into a mass- 
house. How far the setting up of an altar, or the setting apart of a room 
for the purposes of a certain religion is against morality or a violation of 
duty, we are net informed. The indictment should have shown that there 
was a regulation of the institution forbidding it to be converted into a mass- 
house—forbidding it to be devoted to the services of one particular sect, 
when by the spirit of our institutions it should be open to_all; and that he 
is charged with acting in contravention of that regulation, and as keeper, 
violated the law by setting up a mass-house. As it}is, his conduct may 
have been a breach of trust, or it may have been illegal or not. The trus- 
tees have the right to make bye-laws for the regulation of the institution ; 
is there any thing to show that it was not by a bye-law of the trustees 
that the alms- house was converted into a mass-house ? 

We must take the charge made, according to the whole meaning of the 
paragraph. But it is said that the institution has been converted into a 
prison! Who converted it into a prison? ‘Why they say I did,” says 
Maguire, and with the most curious anxiety to be slandered, he puts that 
construction upon the paragraph. If, said Mr. C., it had not been his choice 
to be slandered, how easily he might have argued to the contrary. He 
might have reasoned thus: It is true that a papal keeper is mentioned, but 
1 am not intended;* it does not charge me with acriminal violation of duty. 
‘The paragraph shows how the inan came here; that I receiveda notice 
frem a source of the highest respectability and authority that the man is 
crazy, desiring me to take him for charity, to take this poor and bereaved 
man, and place him where he will be cared for. Can any one say that I 
was guilty of a violation of duty if 1 confine him?” Is not this the case 
with Maguire, so far as he is alluded to by the paragraph? The man was 
sent there; the paragraph does not impute that Maguire sought him; it 
does not charge any collusion between him and the priest to obtain the man 
and have him confined. It states that he was sent out by the priest, with a 
letter to the keeper. Is it not a fair inference that the keeper was deceived ? 
Now, asked Mr. C. continuing his former illustration, if the king of En- 
gland with the crown upon his head, can be told, you are in error; you 
have been imposed upon by your ministers ; you have been led into errors 
dangerous te the interests of the country , can we not speak in like man- 
ner to the keeper of the alms house?—What does this paragraph say, to 
the overseer of the alms house? Sir, you have been deceived by other 

ersons and imposed upon bya letter, and you have committed an error 
a believing that letter, and on its authority taking the man and confining 
him. If a king may be imposed upon may not Mr. Maguire? If in En- 
gland the king may be told of his errors, may we no{ in this free country, 
tell the keever of the alms house that he has been imposed upon? If we can- 
not, there must be a stranve difference between the law in England, and 
the law here; a great difference between a king and Mr. Maguire. Mr. 
C. said he would not go far into the natice of the good humored remarks 
made by his friend Mr. Pitts, who yesterday said, that the remarks of Mr. 





* We were repeatedly informed, after proceedings were instituted against us, 
that Maguire denied that he was a papist at all; and put ourselves to a good deal 
of trouble, to find out what was the real state of the fact. ‘The result was, that 
we could have produced proof of his own declarations to other persons, conducing 
to show, either, that he was, or that he was not a papist! Finally, when the 
Bill came down—it was alledged on its face, that he was a papist; but in such a 
form as not to be traversable. 
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Schley had well nigh brought him back to the school boy days when par- 
sing was the extent of their labor. He would give the gentleman all the 
advantage they could derive from orthography, etymology, syntax and 
prosody, with every rule of grammar included, in construing the paragraph 
to find a libel. His friend Mr.P. had also, if he recollected aright, said that 
even the commas contained malice. Now said Mr. C. I have read this 
paragraph frequently, here and in Washington, but I could find no libel in 
it. I did not look to the commas, for I did not think of them, but lam now 
inclined to believe that if the learned gentleman can finda libel in it any- 
where, the libel can be found only in the commas.*® 

Mr. C. was sorry he could not go on to question the indictment from be- 
ginning to end, but though the argument was not on a demurrer to the 
indictment, we can say does it show the malice inferred? If it does, we 
wish to place ourselves in the position to rebut the malice. Mr. C. thought 
it not necessary any further to examine so short a paragraph, a reading of 
it would convince your honors that it contained no malice against Maguire. 
As to the indictment, he would say that the intent of malice must be pre- 
sented and found against the person said to be libelled. He asked if in the 
indictment they could throw out Mr. Maguire and offer allegations that the 
priests and trustees were meant, without the necessity of changing the in- 
dictment and intent? The inducement and charge in this is, that itisa 
libel on Maguire; the intent laid, is not that he is charged with convert— 
ing the alms house into a mass house and a prison, but it is confined to the 
German catholic being confined by some illegality of Maguire’s. He 
would only refer their honors tu the case of a prosecution fora libel on 
the deceased Lord Cowper, where it was held that it was not libellous be- 
cause the averment did not set forth that it was calculated to injure the 
posterity of the deceased. He also referred to $¢ Cowen’s Rep. p, 231. 
Two other cases of slander in which it was intimated that the parties 
were guilty of unnatural crimes, were held not to be good because the 
probable meaning was only shown. If in these cases there could be a ques- 
tion as to the slanderous words, he asked what would be the case in the 
present one, whieh compared to them was a prince of innocency ? 

Mr. C. remarked that he had detained the court much longer than he 
had intended, and if any apology were necessary for trespassing upor their 
attention he would make it. The wonder in this case seemed to him to be 
that one so trivial in its nature should have been of so much general inter- 
est as it is, and thatit should be thought worthy of a prosecution in which 
so much ability, and so much eloquence had beenexerted. If left to itself, 
and you were to take away all the collateral and more exciting subjects that 
surrounded it; if you were to take away all the extrinsic causes whieh have 
given toit an interest not possessed by itseif, he would not hesitate to say 
that slighter cause for prosecution for libel had never been brought before 
this court from its commencement; that the history of the courts of the State 
of Maryland could not produce an instance where upon such a trifling foun- 
dation an attempt had been made to draw the sword of public justice and 


* The reader will find on referring to the speech of Mr. Pitis, that the parts 
of his remarks, to which Mr. C. is here replying, was suppressed: by whom 
it isnot our part to say. We take occasion to say, that this, like the sample of 
altering the testimony, noticed in a foot note, on page 210, is only an item out of 
avery large class. It is easy to see how proof may be modified by slight apparent 
changes, so as to justify a conviction, confidently expected; and then where no 
conviction can be had, it is equally easy to see, how speeches made in the hope of 
one, can he altered so as to accord somewhat with the unexpected failure. We do 
not intend to charge the reporters or printers, with intentional wrong to us: but we 
unhesitatingly assert, that the proof as rendered was decidedly stronger for the de- 
fence, than the proof as published; and the speeches for ‘*the State of Maryland”’ 
were decidedly more violent against us, as spoken than as printed. 
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strike atany defendant. We have in this case, he continued, nothing to do 
with the religious feelings of the parties; with that the law does not interfere; 
ithas been left to the parties themselves to worship in the manner that to 
them seems best. ‘This has been wisely provided for, and the legislature 
would not interfere; the courts would hold all citizens in the same view, 
whether they be Catholics or Presbyterians. Mr. C. said he felt no such 
excitement upon this cause as had seemed to be manifested by some portions 
of the community. He had not entered into it with such feelings. If the 
efforts of so humble an individual as himself could avail aught, he would 
strive to heal animosities and recuncile differences between the members 
of various churches, not to exasperate them. His object was to show that 
this subject should not be viewed in excitement, and if Mr. Maguire has 
allowed himself to be carried away by a belief that he was slandered, it 
is hisown fault. He could redress his individual wrong by a civil suit; 
but he also sought a public prosecution, on account of individual injury 
he alleged had been done him; but, said Mr. C. there was doubtless some- 
thing more than individual feeling that prompted him to go to the trouble 
of attending and conducting a public prosecution which has caused so 
much excitement. There was more than that feeling towards his client 
that prompted Mr. Maguire to take him from his duties and hring him be- 
fore a court toanswer a charge of libel. i ask you continued Mr. C.,, if it 
is not more like persecution than personal redress and satisfaction? Mr. 
C. concluded with stating that feeling as he did that his remarks had been 
loose and unprepared, he had to thank their honors for the attention with 
which they had listened to them, and the readiness they had shown to 
examine the authorities he had the honor to submit to them. He 
would trouble them no longer; he had given his views to the best of his 
abilities, and what made him more satisfied with the efforts of himself and 
his colleague, was the certainty that if the result of the case went against 
her, the commonwealth had no reason to complain. The counsel for the 
State had argued with a zeal, eloquence, learning and ability that could 
not be exceeded in this case. They had said all that could be said, and as 
well as could be said ; they had given every authority that could be brought 
upon the subject, and argued them with skill; yet, said Mr. C., I find that 
my confidence in the success of our case is yet unshaken, and we confi- 
deatiy rely upon the result. 


At the conclusion of Mr, Crittenden’s argument, the opinion of 
the court was pronounced by Brice, Chief Judge. He said he had 
the misfortune to differ in opinion with his brother judges, both of 
whom were of opinion, that the testimony offered by the defence 
was admissible for the purpose for which it was offered. The fol- 


lowing was the dissenting opinion of judge Brice, as fited in the 
case. 


JUDGE BRICE’S OPINION. 


The Court has pronounced an opinion authorising the defendant to give evidence 
to rebut malice, from which I dissented on the following grounds: 

The question submitted for the decision of the court is, whether it be competent 
for the defendant to offer evidence to the jury to rebut the malice and evil inten- 
tion attributed to him in the indictment, and whether, if he should succeed in doing 
so to the satisfaction of the jury, he would be entitled to an acquittal as not guilty, 
without going into further evidence, 

The athrmative has been most ably sustained by the learned counsel on the part 
of the defendant, but their arguments have failed iam producing a corresponding 
conviction on my mind. 

‘There can be no doubt that mala mens and evil design is an essential ingredient 
in crime, and in most cases, especially indictments for murder, is a fact that must 
be proved to the jury to justify a conviction, but the crime of libel consists not in 
any such design of the writer, but solely in the defamatory character and false- 


ig oe 


& 
; » eee nee eed ta etd . 
a ceil 


feta tela nnepitatttin <n ew oie! ction 


ba Urs ste an Min ing ay ap Ss PO gc 
oie GE EAE ETT ao ec 


2 gis ae Bea Sy A a A Oa es 
i ehae nnd: “jee aoe? Me 2 Sart carve. Ot sate Fame Peete s- 


*. 
© 
ae 
i 
: 
}.! 
* 
4 
* 
oe 
x 


ne eR SOT aE ke REE te ates 


a RD aA mi MIR ERE RO i hi 
te ip ee ‘At piles ; dias die: ie a 3 


aay \ AE Py 
oy ae ee ae 
“cape set SAAR 
i. $ oh wt 
Lae. Soo : 


ion See 


ec ee ee Se ap MRE TRE Td 


ee ee me in aed 





i 
: 
: 
‘ 
wig 
~Oheg | 
ra * 
a 
3 
$a 
aS 
te% a2 | 
a + 
* §F 
* 
Y 
— 
2S 
-_ . 
v 
KS 
~ ¥ 
‘Se 
~~ 
i 
¥ 
t 
wo 
Re 
3 
¢, Sa 
me > ah 
¥. > 
mt 
ar: 
ae 
% hong 
hiee 
x 
% 
: 





238 Trial for Libel. [May, 


hood of the matter published. Assuming these facts to be proved, the law 
stigmatizes them with the epithet malicious, as proceeding from bad motives. 
It is the conclusion and inference of law, and expressive of the odious light 
in which it views false defamation. Now whether the law was right or wrong 
in using such epithets, in an indictment for libel, forms no part of the issue, and 
therefore is not subject to criticism or discussion before the jury. 

The law guarantees to every citizen the peaceable enjoyment of his good name 
and reputation, and places this right under the same protection and means of redress 
that it extends to the rights of property and of personal liberty, when invaded 
by others, and it only withdraws this protection when he has ceased to merit it by 
the commission of some derogatory act, for which he becomes guilty, liable to 
censure, but no private individual is authorised to become his accuser, unless the 
accusation be sustained by truth and trath only. 

If, therefore, the publication now complained of, be untrue as well as defam- 
atory, the law implies malice and bad motive, and needs no additional evidence 
to constitute it a crime, and the taint or quality of evil motive remains, I think, as 
long as the defamatory publication retains its primitive character, which it must 
retain until proved to be true, in substance, at least, under the provision of the act 
of 1803, ch. 54; or excusable, by showing that it comes within the class of cases, 
which by lawyers are termed privileged. But it is not to be understood by the 
term malice, and other exaggerated expressions used in this indictment, that the 
party to whom they are attributed, was, in fact, actuated by that depravity of heart 
and wicked motives as that term imports when used in cases of homicide, and in 
common parlance; but is equally applicable to them also, where the publication 
proceeds from wrong information or mistaken zeal in a cause which the publisher 
may, at the time, consider to be the truth, but false in fact. ‘The degree of mis- 
chievous intent is to be judged of from all the circumstances of the case—but is 
not the subject of investigation before the jury. 

I might here close, but I cannot forbear making some, though very general, re- 
marks on what fell from the defendant’s counsel, on this point. They contended 
that the doctrine of implied malice in prosecutions for libel was not the ancient 
common law of libel, but a corruption of that odious tribunal called the Star Cham- 
ber—from whence it came down to Lord Mansfield and the other judges in England, 
and from them was adopted by the courts in this country, and that it behoved the 
courts in this State, on the grounds of equal justice, to repudiate the tyrannical 
doctrine of implied malice, and thereby sustain the press in the full enjoyment of 
its primitive right in publishing freely any thing of an individual citizen on which 
the publisher had respectable authority, and when he was actuated by good motives. 

Admitting that the historical view of the law of libel and its odious parentage 
be correct, and that great evils may have resulted, in times past, from carrying out 
these principles by the courts in England, to the extent they have, in many cases, 
been carrted out, I confess I do not feel its force as applied to thiscase. Certainly 
no sufficient authority for the departure from this principle has been laid for de- 
parting from those principles of the common law, relating to libel, as received and 
practised in the courts of Maryland, from my earliest recollection, and which, till 
now, have never been questioned to my knowledge. The aet of 1803 gave to 
the defendant the right to give the truth in evidence as a full justification, even 
when the libel originated in bad motives; but leaves other cases to be governed by 
the same rulers of decision as then existed, and these forbade the allowance of good 
motives, or respectable authority, or public good, as an excuse for publishing de- 
famatory matter of another. If, indeed, the press requires a further extension of 
its liberties, it is the province of the Legislature, and not the courts, to provide the 
remedy, as they did before, by the act of 1803; but, in my judgment, to go further 
than they have done, would not so much protect the liberty of the press, as en- 
courage its licentiousness, to the great annoyance of others who have not the same 
means of defence at their disposal, or may be unable, if they had, to use them with 
efficiency. The law, as it now stands, obliges printers to use the utmost caution, 
and confines them, when writing of others, to write and publish the truth only—a 
limit which no good man can wish to pass, and no bad man should be allowed 
to transcend with impunity.—In fact, none of the great advocates for the liberty 


of the press ever contended for more than is allowed in this State, by the act of 
1803, to give the truth in evidence. | 
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This law allows even a greater latitude of defence in prosecutions for libel, than 
is claimed for it in that justly celebrated definition of the liberty of the press, by 
Alexander Hamilton, which he states to consist in the right to publish',with impu- 
nity, ‘“* Truth, with good motives and for justifiable ends,’’ whether it respects 
government, magistracy, or individuals. 

I conclude by saying that, according to my best judgment, after a full consider- 
ation of all the arguments and authorities produced in the course of this trial, no 
testimony that can be offered by the defendant in exculpation of his motives, or to 
explain his intention, can lawfully be received by the jury, on which to found a 
verdict of acquittal, and that said testimony can only be received by the court, ip 
mitigation, if the jury shall find the defendant guilty. 

N. Brice. 


Judges Worthington and Nisbet, filed the following opinions:— 


JUDGE WORTHINGTON’S OPINION. 


I am of opinion that the traverser has a right to rebut by evidence, the legal 
imputation of malice, which may exist on the face of the publication, to show 
that the act was not done with the sala mens. 

That, if he succeed in rebutting it; the state must then prove express malice, to 
obtain a verdict of guilty. 

That, to convict for libel, it requires proof of criminal intent, the quo animo 
constituting the crime in this asin all other offences, and that the jury, being judg- 


es both of the Jaw and the fact, will find a verdict of guilty or not guilty, as to 
them shall seem right. : 


JUDGE NISBET’S OPINION. 


At the trial of this case the defendant’s counsel offered to prove the communi- 
cation to the defendant of the facts stated in the libel by respectable authority, to 
rebut the presumption of malice or evil intent, arising by implication of law, from 
the publication itself, and to shew that it was made with a pure and innocent motive. 

To this evidence the counsel for the state objects. 

We have heard an elaborate and very able argument for and against the admis- 
sibility of the testimony, and many authorities, English and American, have been 
cited, to which I shall not now particularly refer, but give the general conclusion 
at which | have arrived, after a careful examination of the whole matter. The 
competency of the evidence here offered, will depend upon the nature of the ver- 
dict which the jury are authorised by law to find in the case of indictment for libel, 
and my attention, in deciding this case, shall be directed principally to that subject. 
If the jury have the power and the right to find a general verdict, the evidence, I 
think, is clearly competent. 

Libel is a common law offence, and by the rules of the common law was sub- 
mitted to the consideration of the jury, like every other criminal charge. The 
whole subject was before them—the fact of publishing, the truth of the inuendos, 
and the quo animo with which it was published. And they were at liberty to find 
in this, as in all other criminal cases, a general verdict, embracing the law and 
the facts. Judge Kent, after a careful examination of the authorities, says, in the 
case of the People agt. Croswell—*‘ The weight of the decisions thus far is clearly 
in favour of the right of the jury to decide generally upon the law and the fact, 
but since the time of Lord Holt, the question before us has been an unsettled and 
litigious one, in Westminster Hall.’’ Since the time of Lord Holt, the law of libel, 
as practiced in the English courts, has undergone a material alteration. The 
judges, without any authority that I can discover, have invaded the right of the 
jury, and for more than half a century deprived every person who has within that 
time been indicted and tried for a libel, of his common Jaw right to a full and im- 
partial trial by a jury of his peers. A jury, it is true, has been sworn, but the 
courts have always instructed them that they had nothing to do with the intention 
of the party, that if they find that the defendant made the publication, and that the 
inuendos are true, they must find him guilty—the law of the case, libel or no libel, 
is on the record forthe court to decide. ‘This practice prevailed for a great part of 
the last century. Indeed Lord Mansfield in the case of the Dean of St. Asaph, 
dates it from the time of the revolution. But Mr. Fox, whoin May, 1791, brought 
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forward the act of parliament 32d Geo. 3d. c. 60, declaratory of the common law 
in trials of libel, traces its origin only sixty years before that time. And this cor- 
responds with Judge Kent’s opinion, who seems to consider Franklin’s case, de- 
cided by Lord Raymond, in the year 1731, as the introduction of the practice, and 
as the first case in which a court asserted its authority in this way over a jury. 
The shortest period was much too long. It is indeed wonderful how a doctrine so 
repugnant to the principles of the common law, should have been tolerated at all. 
However, sustained and defended as it was, by a Raymond, a Mansfield, a Buller, 
and a Kenyon, it was not suffered to operate quietly, as a rule of action for the 
courts in these cases, but was often strenuously resisted by counsel, who contended 
for the free principles of the common law. It was, as Judge Kent says, an un- 
settled and litigious question; and some of the judges occasionally would charge 
the jury differently, unwilling to lend themselves to such a violation of common 
right. ‘The decisive stand against this monstrous anomaly, as it has been called, 
was at last made by Mr. Erskine, afterwards Lord Erskine, in the case of the Dean 
of St. Asaph. The propositions presented to the court in that unrivalled argument, 
were to the following effect. 

** No act which the law, in its general theory, holds to be criminal, constitutes 
in itself a crime, abstracted from the mischievous intention of theactor. And the 
intention, even where it becomes a simple inference of legal reason, from a fact 
or facts established, may and ought to be collected by the jury.”’ 

‘* And in all cases where the law directs or permits a man accused of a crime, 
t0 throw himself upon a jury for deliverance, by pleading generally that he is not 
guilty, the jury may deliver him from the accusation, by a general verdict of 
acquittal, founded, (as in common sense it evidently must be,) upon an investigation 
as general and comprehensive as the charge itself.’’ 

‘These propositions, so self-evident in themselves, and as consonant to the known 
and fixed principles of the common law, were so ably sustained by that distin- 
guished counsellor, that they completely exposed that strange anomaly, the law of 
libel as then held in the English courts; and no doubt his efforts on that occasion 
were a principal means of procuring the enactment of the act 32, Geo. 3d, c. 60, 
which declared revived and re-enacted the common law, and placed the trial of 
an indictment for libel in the same position, to be governed by the same general 
principles, as in a trial for any other offence. 

This statute, it is true, has no application to this country, having been made 
since the revolution. But the great principles of the common law, which had for 
a time been set aside by the practice of the English courts, have been declared, 
revived, and re-enacted by this statute, and the common law of England is the 
law of this state. 

It is my opinion that the jury here are not confined in their enquiries to the fact 
of publication and the truth of the inuendos, but that they may find a general 
verdict, embracing not merely the fact charged, but the intent with which it was 
committed, and this general verdict must be founded upon an investigation as gen- 
eral and. comprehensive as the charge itself. ‘That the jury have a right to inves- 
tigate and find the malice, the evil intent, if any, which is the main element of 
crime, and without which no crime can exist. 

And this being the right and province of the jury, I consider evidence calculated 
to shew the existence, or the absence of evil intent, and of course to rebut the 
malice implied from the face of the publication, not only competent and proper, 
but essential to enable the jury to arrive at a righteous and just conclusion in their 
verdict. 

For the reasons above, I coincide with my brother Judge Worthington, in the 
brief but strong opinion which he delivered. 


Such being the decision of the court, the counsel for the traver- 
ser proceeded to examine witnesses to disprove malice. 

Davip Owen testified that he was intimately acquainted with 
the Rev. Dr. Breckinridge, and that, before the piece was publish- 
ed in the magazine, sometime in October, he had a conversation 
with him, in which he asked that gentleman if he had heard of the 
transaction—who replied that he had not. Told him that it was 
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told me by a friend that a German Catholic had been confined in 
the alms house, under the following circumstances, namely, that 
becoming anxious about his salvation, he had sent for the Rev. Mr. 
M’Jilton to pray with him; that he had asked the reverend gentle- 
man not to pray too loud for fear of some one, who was a Catholic, 
hearing him; that when they were in prayer the German himself 
began to cry aloud for mercy, and it was the impression of some 
persons who had heard him that he was crazy ; that he was sent to 
the alms house, and that his friends went there and took him out, 
after paying a sum of money for his board. Witness referred Mr. 
B. to his son Caleb Owen, Mr. John M’Kane, and the Rev. Mr. 
Purviance, for further particulars. This witness mentioned it to 
the Rev. Mr. Breckinridge because he believed it to be true, and 
left it to his discretion whether to publish it or not. 

Cross-examined.—Did not tell him that the alms house had been 
converted into a papal mass house, nor that it was converted into a 
papal prison; did not tell him that a note had been sent by a priest 
by the hands of the German to the papal keeper of the alms house; 
mentioned that the man who went with him carried the note; did 
not mention to him that the note said the man’s wife was dead; I 
told him that the next day after the prayers, the man was sent to 
the alms house; also told him that there was a great excitement. 
I had heard there was an excitement in the neighborhood because 
the old man had disappeared. 

Caves Owen testified that he had told Mr. Breckinridge that the 
previous evening he was present at a conversation between Mr. 
John M’Kane and Mr. Charles Davis, in which the latter said that 
he had a conversation in a barber’s shop with an aged German, who 
was much distressed in mind; that he had said he wasa sinner, and 
had been a Roman Catholic all his life, but would be so no longer; 
if he died in that state he would be lost. Mr. Davis asked himif he 
would like to see a minister, and hereplied yes. Mr. D. told him he 
would send one, and he sent Mr. M’Jilton. When Mr. M’Jilton 
went in, and they were about praying, the German asked him not 
to pray too loud, as his landlord was a Catholic, and if he heard him 
it would not be good for him. The old German during prayer call- 
ed out aloud for mercy on his soul. The landlord heard him, and 
the next day the landlord went tothe priest and told him that if he did 
not take care he would lose one of the members of his church. The 
priest went and told him his wife was dead.— Mr. Collins, the land- 
lord, got a note from the priest and took him to the alms house and 
they put him in a cell; the German asked why they put him there, 
but they closed the door and made him no answer. The German’s 
apprentice boy looked for him and went to the alms house, where 
he found him, and had some difficulty to get him released ; he paid 
40 cents a day, and then took him home in a carriage. I told this 
to Mr. B. because I believed it to be true. 

Cross-examined.--When I told Mr. B. that the man had said 
that he was a sinner and would be a Catholic no longer, I wished 
to convey the impression that he had never been converted, though 
he had professed to be a Christian all his life; I suppose he asked 
Ar. M’Jilton to pray in a low voice because he was afraid his land- 
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lord would tell his priest; Mr. Davis did not assign any other 
reason for his wishing the prayer to be in a lowvoice ; told Mr. B. 
that he had been taken to the alms house in consequence of Mr. 
Collins having heard him praying; Mr. Davis said it was in conse- 
quence of the interview between Mr. M’Jiltonand Mr. Stazer; he 
told me that the priest gave a note to Mr. Stazer, directed to the 
keeper of the alms house; did not say what the letter contained, 
but told him that his wife was dead; I told Mr. B. that the letter 
contained the fact that the man was mad and must be confined ; 
that the keeper, after reading the letter, put him in the cells likea 
mad-man ; I did not know all that was in the letter; was told the 
excuse of the keeper to the man for putting him in the cells was that 
he was mad; Mr. Davis told me that the man was sent there to see 
about his wife because she was dead; but she was not dead, and 
he was put into the cells. I did not use the words ‘ converted 
into a papal mass house and a papal prison” when I spoke to Mr. 
Breckinridge. 

Joun M’Kane testified that some time in October, he was in the 
Baltimore Presbytery, in which he sat as a ruling elder, when Mr. 
Breckinridge was relating this circumstance, and witness observed 
that he had heard the same thing.* One Sabbath in October, Mr. 
Davis, a member of the church to which witness belonged, asked 
him to come up to his house; he had something to tell witness 
abouta German who was a Catholic, but was going to join the Meth- 
edist church. Mr. Davis informed him that he and Mr. Zimmer- 
man had met this German in a barber’s shop, when the German said 
he was sick at heart, and sick in his head, and he would go no more 
to the priest. Mr. Davis and Mr. Zimmerman being both religious 
men, waited until the persons present had gone out of the shop, 
and then they entered into conversation with him, and advised him 
to read his Bible and pray to God. They asked him if he wished 





* The following explanation will place the whole matter in a clear and simple 
light before the reader’s mind. As the traverser went from his own residence to 
the place of meeting of the Presbytery, he met Mr. David Owen, a highly res- 
pectable and pious bookseller, and a member of the 4th Presbyterian church of 
Baltimore, (as well as he remembers, in the street); who then gave him the infor- 
mation stated in his testimony. As he went on, the traverser stopped at the 
book store of Mr. Owen, and there the conversation occurred, which is detailed 
in the testimony by Mr. Caleb Owen; who had been for a long time a member 
of the Protestant Episcopal church. At the Presbytery, and after its regular 
business was over, some eight or ten persons, ministers and elders, being present, 
the subject of the necessity and duty of doing more to enlighten the public mind in 
regard to the Papal religion was brought up by the traverser: and amongst other 
characteristic facts, the case of Stazer was alluded to, to show, Ist, that there 
existed to a considerable extent, a feeling of religious anxiety and deep enquiry, on 
the part of Papists, which Christians were solemnly bound to avail themselves 
of; 2, that the spirit of the priesthood remained unchanged, and ought to be re- 
sisted. It is this course of conversation which became general, which is alluded 
to by Mr. McKane, and the Rev’d Mr. Purviance; the one pastor and the other 
elder of the church to which Mr. Davis belonged. Now with all this plainly under- 
stood, can any thing be more ridiculous, than Maguire’s laborious eagerness to 
have the whole honour of all our malice heaped on his illustrious head? Can any 
thing be more absurd, than the alarm and jealousy of ‘‘the State of Maryland,”’ 
on the score of her violated ‘‘peace and dignity?”’ 
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to see a minister; he said he cid. Mr. M’Jilton was sent to him 
by Mr. Davis, and went and prayed with him in the back room— 
Mr. Collins overheard them, and went and told the priest he was 
in danger of losing one of his flock; the priest sent an order by 
Collins to the keeper of the alms house to have the man confined, 
for he was mad. The German was told that his wife was dead, and 
he must have her brought home and buried in a Roman Catholic 
burying ground. ‘The man went to the alms house and was con- 
fined. His journeyman and two children went after him and brought 
him home. 

Cross-examined.—Mr, Breckinridge did not, as I recollect, make 
any particular reference to me when he was speaking of the affair 
in the Presbytery; there were six or eight persons present: he re- 
quested the Rev. Mr. Purviance and myself to get all the particu- 
lars we could on the subject; this was before the publication 
appeared. I went in search of all I could obtain. Went to Mr. 
Davis’s, in company with Mr. Sherry and Mr. Neufer, to inquire 
after the man. Mr. Davis told them he had heard he was at Mr. 
Kuntz’s on the Hookstown road. They went there, but witness 
did not go in the grog-shop; the other men went in, and asked for 
the children.—{ Witness was here stopped by States Attorney, and 
requested to confine himself to what he knew himself, and what he 
had told Mr. B.| Had heard Stazer was there, and thought he 
might be secreted ; obtained no other information; the whole of 
the information was obtained from Mr. Davis. 

In chief resumed.—Witness told Dr. Breckinridge in a conver- 
sation subsequent to that at the Presbytery, the result of his inqui- 
ries at Kuntz’s, and that he was satisfied that efforts were made to 
cover over the case. 

Cross-examined.—Told Dr. B. that Kuntz said Stazer was in the 
country, and that he would give no answer to the inquiries after 
Stazer’s children; this was after he had been in the alms house. 

Rev. Mr. Purviance testified that he was present at the time 
mentioned by Mr. M’kxane and the statement made by him now 
was the same in substance as that told to him by M’K. on an oc- 
casion previous to the meeting at the Presbytery. Witness heard 
Dr. B. mention the circumstance in a loud tone of voice after the 
meeting had adjourned, and both Mr. M’K. and himself meationed 
at that time that they had heard the same.—Dr. B. then requested 
him and Mr. M’K. to obtain the particulars; but witness being 
obliged to attend the Synod gave the matter into Mr. M’Kane’s 
hands, requesting him to seek information. 

Cross-examined.—W itness believed the circumstance, for he had 
no reason to doubt Mr. M’Kane. It was a matter of conversa- 
tion throughout the room. I told Dr. B that it was a matter of 
common report in the western part of the city; it was the subject 
of conversation wherever he visited in that section of the city.— 
Before the publication witness had heard it in at least threé families, 
and they had the information from Mr. M’Kane. Has heard it 
spoken of by so many since the publication, that he would not like 
to state how many he had heard mention it before the publication. 
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The counsel for the traverser now informed the court that they 
had made out their case so faras they wished, and would ciose 
for the present, reserving to themselves the privilege of rebutting 
any testimony that may be brought by the State, if it should make 
a new case and bring testimony of a different nature. The coun- 
sel on the part of the State said they had more evidence. The 
court adjourned until to-morrow at ten o’clock.* 





Saturpay, March 14. 


Witutam Davis, the gentleman so frequently referred to in the 
preceding testimony was called on the part of the state, and asked 
to tell all that he had said to Mr. M’Kane and Mr. Caleb Owen. 
Witness said that he had met Mathias Stazer in a barber’s shop, 
and Mr. Zimmerman was also there. Stazer expressed anxiety as 
to the condition of his soul, and witness told him he was in a good 
way, if the Lord had shown him the state he was in; he had a right 
to go to the Lord and ask for mercy. Stazer replied that he was 
such a sinner that he could not be forgiven. He had belonged to 
the Catholic church from his infancy tothe present time. Witness 


* There seems to be no sort of question, upon a calm review of the testimony 
up to this point; that the traverser had fully made out his case, by indubitable 
proof, on two main points, either of which upset the prosecution, and both unitedly, 
took away all pretext for its farther prosecution. Thus: 1. It was proved past alt 
denial, that Stazer was illegally confined in the cells of the alms house; that the 
pretended motives for this procedure were contradictory of each other, and all 
r.diculous; and that, unless it be admitted that he was put there out of the way of 
MclJilton, an impenetrable mystery, covers the whole case; that further, the cur- 
rent of proof is, that this was the reason; that whether Maguire knew it or not, 
is an incidental question not material to the case, it being his business to act accord- 
ing to law, and when he acts otherwise the law itself presuming, and authorising 
all persons to presume of him, that his illegal acts were done with illegal intentions, 
and under the influence of illegal motives; and finally, that a mass house was pre- 
pared by the directions of the priest under circumstances altcgether unprecedented, 
irregular, and unauthorized; and that the priest departed the commonwealth and 
the mass project was abandoned, soon after the appearance of our libel. 2, It is 
proved now, by four witnesses, that such a state of fact and information on the part 
of the traverser existed, as to render all idea that malice against Maguire was 
the moving causes of his publication, absolutely ridiculous: and that his conduct in 
the premises, considering the whole case, was just such as was to be expected of 
any man, moderately prudent, candid and just; just such as that it is difficult to 
see how it could have properly been otherwise. Well: if what was published 
was substantially true, that is a full justification in law; and if it was said without 
malice against the prosecutor, that also is a full defence. But, being in fact, 
neither false nor malicious, and the proof full to both intents; ‘* the State of 
Maryland’’ ought to have had the honour and magnanimity to say so—and throw 
up the case, at this point ; instead of harrassing and outraging innocent men, 
whose characters were their most important possession, for above a whole week 
more, constantly exposed to public gaze as criminals, and constantly treated and 
spoken of as such, by ‘* the State of Maryland,’’ and all others like minded; 
and then finally do the very same thing—by entering a nolle prosequi! May we 
not also reqvest ‘‘the State of Maryland,’’ calmly to ask herself, what possi- 
ble end of justice could have been promoted by excluding the testimony of the 
two Owens, of McKane and of Purviance? Read it again, reader, and then ask, 
why was the introduction of this proof so violently, so bitterly resisted? What 
can justice or truth ever gain, by concealing the real circumstances and character 
of an action ” 
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repeated that if it had been given him to see the error of his situa- 
tion, God would receive him at any time if he was penitent. Mr. 
D. asked him if he would like to see a minister of another church ; 
he said he would, and on the head of that he went home. This 
was aj] that passed on the subject between witness and Stazer, and 
all that witness had told others respecting the interview. Witness 
sent Mr. M’Jiltonto him. The next day, when witness was going 
to the lamp-post, a black woman cried out to him, saying “ Mr. 
Davis, do you know that Mrs. Stazer is dead?” Is she? said I. 
‘“‘Yes,’’ said the black woman. I replied it was good for the old 
man, if it was true, for he would have no more to pay for her being 
in the alms house. Witness told this also to Mr. M’Kane and 
Caleb Owen, but when he told them, he had no notion there was 
to be all this fuss in court about the matter. He told them about 
the old man’s anxiety for his soul, and that Mr. M’J. had been to 
see him. He also told them that the old man had gone to the alms 
house to bury his wife, and observed that he was glad that Stazer 
had a proper sense of religion. Now, says I, he was a Roman 
Catholic, and if the priest was to know of this, and that the old 
man had gone to thealms house, what a fine chance he would have 
to write a line to have the old man fixed there. Did not say that 
the priest had done so. Never said that it would be a good par- 
agraph for Dr. Breckinridge, but Caleb Owen remarked that it 
would be a good thing to put in Dr. Breckinridge’s pamphlet. 
Told them that I heard about the woman being dead from a black 
woman, (she was a slave too,) and did not say that the priest had 
told the old man his wife was dead. 

Cross-examined.—Told them she was dead because I believed it; 
think that a black woman can tell the truth as well as a white 
one. ‘The conversation with Mr. M’K. and Caleb Owen, was 
afier the old man had gone to the alms house. Do not know that 
he received a line from the priest, but said that the priest might 
send one, because it was a notion of my own—it was a foolish 
notion; never heard that the priest had sent a note; no indeed, I 
never did, it was a supposition of my own altogether. Cannot 
tell how often I saw Caleb Owen. Mr. M’Jilton was present at the 
conversation between M’Kane, Owen and myself, and when Mr, 
Owen spoke of telling it to Dr. B., Mr. M’Jilton said that they 
ought not to let Dr. B. know any thing about it until they had 
better foundation for it; 1 also said it was not right to talk about it 
until more was known. I never said that I hoped I would not be 
summoned here for fear my house would be burned over my head; 
I did not expect the affair to have been brought here, but when I 
found they had carried the story so far, I expressed a fear that some 
bad consequences would result to me. If I had supposed they 
would carry it so far, I would not have mentioned it to them, for I 
did not think it worth mentioning any how. Witness was asked 
why he had told it, and replied by asking the counsel why it was 
that we al] did many things which we ought not to have done? 

In chief resumed.—I belong tothe Rev. Mr, Purviauce’s church, 
and am a communicant of it. Told the same as I have stated here 
to Mr. M’Jilton, Mr. James M’Elroy and Dr. Amos, and they can 
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prove that it is the same as I said I told to M’Kane and Owen. 
Had a conversation with Mr. Miles as we were going to the Spring 
Gardens, and told him the same. Mr. Miles says that I told him 
the same that Mr. M’Kane says I told him, but I have no recollec- 
tion of it.* 

Witi1am Hooper called on behalf of the state. He is the 
clerkt of the alms house, and has been in the institution for nearly 
seventeen years. One morning in October last he was sitting in 
his office, when he heard some persons come into the hall. Stazer 
opened the door and said he wanted to come in; as he had been 
in the habit of coming there occasionally, for the last seven or eight 
years, the clerk knew him, and told him certainly he could come In, 
and asked him if he wanted to see his wife. Stazer answered, no; 
he wanted to come in himself. Mr. Hooper then went into the 





*The day we write this note (April 23) we are informed of the sudden and 
painful death, of the poor old man, William Davis, who being attacked on Sab- 
bath morning, the 19th, continued speechless and insensible till Tuesday the 21st, 
when he died.—We have never seen him since he was on the witness stand; and 
know nothing of the state of mind in which he has since been, nor of that in which 
he died. We lave reason to believe that Mr. Maguire and Tom Collins, had a 
long interview with him, at his house, not very long before his last sickness; but 
what the purport of it was, has not transpired. We knew Mr. Davis a little, and 
saw him occasionally at the church of which he was a member, when at intervals, 
for some years back, we have preached there. He was a Welchman, by tradea 
shoe maker, a very large man, aged perhaps about sixty years, was in comfortable 
circumstances, and seemed a worthy man. We had one interview with him, in 
the presence of his family and the Rev’d Mr. M’Jilton, who was his neighbor, in 
regard to the subject, which proved to be of such melancholy interest to him; it 
was the only one, and not long before the trial. He seemed so much agitated on 
the subject, and expressed such terrible apprehensions of the consequences to him- 
self, if he should be called on as a witness; that we promised him not to examine 
him, if we could otherwise prove, the original cause of McJilton’s connection with 
Stazer. In honest compliance with this promise, we did not call him; but ‘* the 
State of Maryland,’’ who knew many facts, which we did not, called him as 
her witness; and most awfully and unaccountably did the poor old man prove how 
real were the fears he had before so often expressed—if he should tell what he 
knew in this case. While he lived, we considered him more a subject for com- 
passion and grief, than for anger; and for that reason declined producing witnesses 
to contradict more of his testimony than was indispensable. Now he 1s dead,— 
we have no heart to do a needless hurt to his memory. Let the reader compare 
the testimony of David Owen, Caleb Owen, John M’Kane, Rev’d Mr. Purviance 
which goes before, and that of Mr. Miles and John W. Cherry, which follows on 
a subsequent page, with that of William Davis; and if after doing so, he believes 
that William Davis swore to the sincere and simple truth— we will say nothing to 
shake that belief. Let the question stand till the great day, when all the motives 
and acts of this monstrous proceeding, will undergo another and final arbitrament! 
May God give us grace to be found faithful on that day! 

t He acts as clerk, and may perhaps be allowed some small compensation by 
the overseer. But the facts we believe, are, that he is himself a pauper, and 
holds his situation, not by any appointment of the trustees of the poor, but merely 
at the will of the overseer, for the time being. This siatement is made, not to 
wound or disparage Mr, Hooper, who may be a very worthy man and competent 
officer, for any thing we know; but to set facts in their true light, and to show the 
exact relations of all the parties to each other. For example; what was there to 
hinder Maguire from turning Hooper out of office, and setting him to pick wool? 
Yea, from giving him the shower both, and locking him up in the cells whenever, 
and for whatever it so pleased him. 
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halland found a man, whom he afterwards understood to be Mr. 
Collins, with Stazer. Stazer caught hold of Mr. Hooper by the 
breast of the coat with both hands and cried ‘(Oh Mr. Hooper, I 
must come in; I must stay here.”* Witness asked if he had an 
order, or whether Mr. Collins hadone. Mr. Collins said that they 
had not. Witness told him that he could not come in without an 
order, and tried to persuade him to go home to his family. While 
doing so Mr. Maguire came down stairs on his way to town, and 
joined witness in “persuading Stazer to go home and Collins to 
take him home.j They finally succeeded, and Mr. Maguire went 
out to the carriage and drove off; they going out afterwards. A 
short half hour after Mr. Maguire had gone, they returned, and Stazer 
again caught hold of witness and said, ‘Mr. Hooper you must 
take mein; I must stay here; I mustcome in.” Mr. Collins said 
that on the road the old man threatened to destroy himself if he 
was not admitted. Mr. Hooper had known Stazer for a long time, 
and seeing that he was under some excitement more than usual, 
took him out of charity, and for his own safety gave orders to put 
him in the cells ;{ but gave no particular orders. He was delivered 
to the keeper for that purpose, and was placed in the cells where 
all such characters are put. All the cells are the same. They are 

above ground, ten by twelve feet in size, and placed on each side 
of a long passage extending from one end of the building to the 
other ; they are comfortable and have a good floor, which has been 
raised six or eight inches higher than the ey formerly were. It was 

* A good deal of the proof seemed to show that Stazer went to the alms house, 
willingly, perhaps of his own accord; and that he made no decided resistance to 
being shut up when he got there. ‘The mystery of all this would have been ex- 
plained, if Stazer had been put on oath; (see note t on page 226). At present we 
may say, that the facts no doubt were, that Stazer had his own reasons, (some of 
which are well known to us), for being willing to go to the alms house; and that 
his Papal overlookers had their reasons for desiring to have him go any where, out 
of the reach of M’Jilton; and the visit and doings at the alms house were the re- 
sult of these combined causes. ‘The real state of Stazer’s mind was unknown to 
us, till our first personal interview with him three months after the publication of 
the libel; when we found, that although the truth had been told us, yet there was 


other truth, not suspected by our informants, which made the whole matter more 
pitiable as it regarded the poor old man; and more blame worthy on the part of 
whoever seduced him into the cells at the alms house. 

t Please compare this statement with that made to Mr. Holton by Maguire, (page 
210, and notes *, t, ¢, there); and with the testimony of Thomas Collins on a 
subsequent page. How are we to reconcile such extraordinary diversities in the 
relation of the same affair ? 

+ Compare this with Mr. Richardson’s statement, and the note on p. 223.—We 
make two suggestions on the testimony: 1. ‘‘ Put him in the cells,’’ ‘ out of 
charity,’’ ‘* where all swch characters are put. °» What characters? Mad-men? 
Very well. Then with six medical students in the house, men are put into the 
cells as madmen, on the judgment of the clerk in the office? and this even with- 
out an order for adusinsion. when the law is precise and positive, that just ‘* such 
characters”’ shall not be admitted at all, unless on a finding of a jury of twelve 
men on their corporal oaths! But more of this in a future note. 2. ‘* For his 
own safety,’’—‘‘ threatened to destroy himself.’’ But can’t a man cut his throat 
ina cell ‘*ten by twelve’’—or hang himself there, even though it be ‘* com- 
fortable’’ and ‘‘ have a good floor?’’ And did the ‘* Clerk of the alms house’’ 


make the smallest scrutiny, or take the least thought on this branch of the matter? 
This is curious enough. 
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about eleven o’clock A. M. when Stazer was received, and Mr. 
Maguire did not return home until dark, when he was informed that 
the man had been received, and the cause of his reception.* The 
next morning some of Stazer’s friends came and asked if they 
could see him. Permission was granted, as it always ist anda 
person sent to show them where hewas. They went to see him, but 
did not call in the clerk’s office as they went out; so witness does 
not know at what time they left him. In the afternoon about two 
o’clock, a person came and asked if he could take Stazer away. 
He was told he could, and he asked what wasto pay. He was 
told by Maguire that 40 cents was the average price for two days’ 
board ; it was paid,t and Stazer was given in charge to the person. 
When he left the house Stazer bade Mr. Hooper good bye. When 
he came to the alms house he did not inquire for his wife, nor did 
he ask to see her. She was not dead and is now alive. 

Cross examined.—T wo little girls and a woman came to see him 
in the morning. A young man came into the office in the after- 
noon and paid the 40 cents; the others may have been in the hall 
but witness did not see them. The inference of witness from his 
paying the 40 cents is that he wished to take Stazer away; there 
was no objection made to his going away and no other restraint put 





*So it appears, notwithstanding Mr. Maguire’s remarkable subsequent ignorance 
of the whole case,—he once either personally knew, or was told by his deputies, 
each fact, as it occurred, at the alms house. 

t But by express law and rule “ permission’’ ‘* always is’? REFUSED, in such 
cases; provided any attention is paid either to law, rule, or propriety, at the alms 
house. Here is a mad-man ‘‘ taken in out of charity,’’ ‘* put where all such char- 
acters are,’ &c. &c.; and the law is positive, that in such cases, no one shall be 
allowed to see ‘* such cliaracters,’’ but under the peculiar and restricted circum- 
stances laid down in the rule, and by the permission of the attending physician. 
And surely nothing is more proper. But, says Mr. Hooper, on whose medical 
opinion the man was illegally admitted as mad, being sane all the while, next day 
‘* permission was granted, as it always is,’’ illegally to see this maniac who 
was shut up under extraordinary circumstances, ‘‘ for his own safety!’’—This is 
certainly a new aspect, medically as well as legally of the treatment of insane 
paupers. Consider a moment; this man is neither mad nora pauper; but he is put 
in as above, and illegally in every possible respect. Being a mad-man, he is put 
in at his own request(!!!); being about to destroy himself, he is left with all his 
means of doing so; and being confined as a mad-man, is treated from that instant 
in all respects as if he were sane! We protest that Mr. Hooper’s law and physic, 
charity and rule, are equally incomprehensible to us. 

t Here is another extraordinary proceeding; a man not only taken in against, but 
discharged without law. ‘The matter presents itself in two prominent lights, as it 
regards discharging persons on the mere caprice of the overseer; 1. The person is 
kept while in the alms house, at the expense of the public, and pays a price, per 
diem, fixed by law; now what check is there on the overseer, or what means of 
testing his accounts, if the trustees keep no record of the date or fact of discharge? 
Does the law leave matters in this plight? If not, what have the trustees done 
with Maguire for this act? 2. If men can be taken in without law, shut up under 
a pretext of madness, treated at the discretion of the overseer while there, and then 
be sent away at his caprice, under the charge of unknown persons who may 
chance to call and pay their board; then where is personal liberty, or individual 
security, to any member of the community? We solemnly denonnce such pro- 
ceedings, in the name of public liberty; and call upon the virtuous men of all 


parties, to rouse up, and put an instant end tothem. Where are things to end, 
that have such a beginning ? 
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upon him than was believed necessary forhisown good. The cells 
have no padlocks put on their doors unless the persons confined in 
them are furious; they are sometimes bolted, or a piece of wood 
put in the staple where the hasp is on it. ‘The padlocks have beeti 
put on the doors of the cells containing furious patients, because 
instances have been known where the inmates of the other rooms 
have let the most furious patients loose. The cells are used some- 
times as places of confinement fur persons deserving punishment. 
Witness considered Stazer deranged, and therefore ordered him to 
be placed in the cells for his own safety; he had been so often 
about the house, that it was feared that if he was not confined, he 
would go into the women’s apartment and perhaps create some 
disturbance, for he appeared to have a wandering disposition as if 
he did not like to remain long in one place. The only reason that 
Mr. Collins gave for bringing him there was that Stazer had called 
at his house and insisted upon his coming out there with him. 

In chief resumed.—A question was asked of witness what de- 
nomination of Christians are permitted to officiate in the alms 
house, when Mr. Schley arose to object to the question. He was 
willing that all testimony bearing upon the case should go to the 
jury, that he was here to restrain as much as possible any depart- 
ure from the direct subject of inquiry. If they departed from it 
there was no knowing where it would stop. He was not for re- 
straining the evidence the gentleman thought necessary, but if we 
go into any extension of testimony, it would lead still further.— 
This he mentioned not so much to restrain the enquiry as to give 
warning of the effect it would have. 

The court thought that the character of the alms house was some- 
thing in the case ; if it had been abused it should be corrected. 
The defence had chosen to enter into a latitude of testimony, and 
the whole ought to be made a subject of inquiry; the subject may 
or may not have a bearing on the jury. 

Mr. Richardson rose to explain that they agreed that it was not 
proper to go one whit beyond the testimony proper for the case. 
But was it not charged that the alms house had been converted into 
a papal mass house, and if we establish that it was said to be so 
converted by the papal keeper, is it not proper that we should nega- 
tive the charge by testimony to the contrary.* 7 

Witness answered to the question that the Methodists officiated 
at the alms house except when the weather was so severe that they 
could not venture out; they had done so long before Mr. Maguire’s 
time, and had continued to do sosince. The regular preachers 
came inthe morning, and the exhorters in the afternoon. The 
priests came there sometimes, at the request of some of the people, 
to hear confession; but witness never knew of mass being said 
there either before nor after Maguire was appointed. 

Mr. Crittenden rose in objection to the testimony. Evenif Ma- 
guire was accused of converting the alms house into a mass house, 
was it a libel on him to say so? If it was not a libel, the testimo- 





* The reader will keep this observation in mind; and he will see how the charge 


was negatived, ‘‘ by testimony to the contrary.”’ 
392 
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ny was irrelevant. So far as related to Maguire, it was not a sub- 
ject of inquiry, and they wished to avoid, as muchas possible, going 
out of the case. ‘The examination was unnecessary, and if pur- 
sued, would have a tendency to increase religious excitement. 
This indictment was not to obtain an exculpation of the institu- 
tion, but of Macuire. The criminality or illegality of converting 
the alms house into a mass house, was not in the indictment. 

Mr. Schley asked what was understood by the term mass house? 
Was it, per se, an inuendo that it was a bad house? if the term 
was offensive, the party must affix an inuendo to the indictment, 
to show that it is offensive. 

The Court could see no impropriety in the question. The pub- 
lic had a right to know the character of the house.” 

Witness continued, and stated that all denominations had been 
on an equal footing. Since Maguire was keeper, the Quakers had 
preached there in at least two instances. Ail had free access to 
the inmates. 

Cross examined.—I know what mass is, because I have seen it 
performed in chapels; but have never seen or heard of it being 
said inthe alms house. Ama Protestant. If it had been performed 
in the alms house, I should most likely have heard of it. If I were a 
Catholic I should have attended it, if it had been said there. There 
is a large roomin the alms house where all religious denominations 
preach. It may be designated as the meeting room, but is more 
commonly known as No. 19. Once, the Rev. Mr. Smith, a priest, 
gave what they call instructions, but did not say mass. if mass 
had been said in the alms house, witness would consider it no harm. 
There never had been a room set apart for mass. There had been 
a room in which the priests heard confessions, and there is the 
same now. ‘They formerly heard them in the matron’s room, 
as being more private. There was a large room, which in Mr. 
Holton’s time, was a place for the doctors to keep their prepara- 
tions ; it is now divided into two rooms by a partition, one room 
being for the boys’ school room and the other for their sleeping 
apartment. Witness once saw in the school room what they told 
him was an altar; it was three pieces of plank joined together by 
hinges, so that it could be folded up; he never saw it but once, 
and never saw mass performed on itat anyrate. The confessions 
being heard in the matron’s room interfered so much with her con- 
venience, that they were afterwards heard in the room appropria- 
ted fora school room. There is now another room opposite the 
cloths room where the priest hears confessions when he comes there. 
This is not called the confession room; it was formerly a store 
room, subsequently used as a private oflice, where the clerk could 
write without being interrupted, and is now generally designated 
as the “corner room.’’} Never saw the altar in the corner room. 





* See note on page 200. 

t It appears then that the priests, since Mr. Maguire took charge of the Alms 
House, and before our terrible /ibe/, had made arrangements to occupy two rooms 
at least; viz: the ‘‘ corner room’’ to hear confessions in, and the *‘ school room”? 
as amass house. Now if the Presbyterians get two rooms, one for preaching and 
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Does not know who made the altar or who paid for it, nor whether 
it was painted ; it was made in the institution; the books do not 
show who made it, nor when, as each man’s day’s work is put 
down without specifying the particular article he made; does not 
know who paid for the paint, if it is painted; paint is celways kept 
in the institution. Witness presumes he holds his situation as 
clerk at the will of the keeper. 

in chief resumed.—Since Maguire’s appointment witness has not 
seen more privileges extended towards the priests than there was 
at any former period. 

Dr. Turner, a resident student, has no distinct recollection of 
ever seeing Stazer in the alms house; he saw him in the court 
house, and was under the impression that he had seen him before 
some-where. He and the other students frequent the cells every 
day with the visiting physicians, and sometimes by themselves. Has 
known drunkards to be placed in the cells when Jaboring under 
delirium tremens. Witness knew of no German Catholic having 
been confined there against his will. Knows that the public car- 
riage is sent every Sunday morning for the Methodist preachers, 
who always preach in the large room, and in the afternoon the ex- 
horters speak in the spinning room. He once saw in the school 
room what he was told was intended for an altar; it was three 
pieces of board with hinges; never knew a priest to hold public 
service in the house ; did not concern himself about the subject; 
if it had happened probably he would have heard of it. Will have 
been there two years next June. There is a pulpitin No. 19; itis 
a desk where the preachers stand. 

Cross eramined.—If it is necessary,* when a person is brought 





one for a session room; and the Episcopal Methodists two; and the Protestant 
Methodists two; and the old side Baptists two; and the General Baptists two; and 
the Reformers two; and both divisions of the Society of Friends, two each; and 
the Episcopalians two; and all the various sects besides, of nominal Christians two 
each; and then the Jews, the Free Thinkers, the followers of Owen, the Fanny 
Wright people, &c. &c. all have two each; why we suppose by then the county 
and city supply a/l, there will be a pretty fair ground to say ‘* that all denomina- 
tions had been on an equal footing.’’ But when the papists have ézvo rooms, and 
all mankind besides have ore room, (No. 19); there seems to us, very small 
grounds for the assertion. Now we just ask a single question of the Protestants 
of Baltimore city and county, and then Jeave them and Mr. Hooper to settle the 
point; Is there a man on earth, who knows what Papism is, who believes that 
Papists and Protestants, and their respective religions, are ‘* on an equal footing”’ 
—in any establishment under the absolute and almost irresponsible control of a 
papist? 

* << If itis necessary.’? But who decides on this necessity? Maguire swore 
that Hooper admits nine persons out of ten; and Hooper of his own accord, sent 
Stazer to the cells, as a thing usual and natural with him, in dealing with ‘* such 
characters.’? Now here is the very point of the abuse heaped on us, in the 
newspapes, by Dr. 8. Annan, senior physicianto the alms house. Who judges of 
this necessity? Is it the pauper Hooper, or any other person happening to be in 
the office? Or is there any medical examination whatever before men are allowed 
to be thrust into cells, with vagabonds and criminals, as madmen? And if mad, 
is that a fit place for them; and is Hooper a fit judge of their medical necessities? 
—Now we have no desire to implicate the medical department of this institution; 
bat it is perfectly manifest, either that this department is in a most unsatisfactory 
condition, or else that it has been attempted by Maguire, to evade accountability, 
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into the alms house, the physicians are sent for immediately, if not 
it is left until the regular visit; when they go round and the per- 
sons are examined. 

Dr. Reyno ps, also a resident student, testified to the same ef- 
fect as Dr. Turner. Does not know that priests have come out 
there unless sent for; the Methodists appear to be the most dili- 
gent in attending the institution. The public carriage is under the 
control of Maguire. 

Cross eramined. Has not much chance of knowing how frequent- 
ly the priests visit the house. When the students are passing round, 
their attention is generally called to such patients, as require their 
services. 

Mr. Hooper (recalled,) stated that he never knew of the public 
carriage being sent fora priest: when they came there in a carriage 
it was in a private one, orina hack. The carriage has been sent 
for preachers ever since 1822; Mr. Maguire is very particular in 
seeing that it is sent every Sunday in due time. 

Cross ecamined.—Considers it part of Mr. Maguire’s duty to serd 
the carriage. After the labors of the day are over, the names of 
the persons who have been admitted during the day with orders, 
are entered ona record, stating the number of the room, &c., 
where they have been placed as most fitting for their situation.— 
This book is sent immediately to the physician’s office. Stazer’s 
name does not appear on the record, because he was admitted with- 
out an order, and released before an order was obtained from the 
Trustees*; no names of persons admitted without orders are en- 
tered until an order is obtained. ‘The deranged persons are turn- 
ed over to the keeper of the cells, and if any thing happens, it is 
is his duty to give notice to the physicians. 

Mr. Skipwith, aresident student, testified that he has been in 
the institution since the first of May last. Knew of the Methodists 
having religious worship there. He once saw a Quaker there, 
and once a priest. On being asked if he ever saw an altar there, 
he said he saw some boards, which he understood were for the 
Catholics to say mass on; but he had no knowledge that mass was 
ever said there. He was absent when Stazer was said to have been 

there. He knew of no favoritism to any religious denomination, 
on the partof Maguire. Heknew of the public carriage being sent 
for the Methodist ministers, who were oftener there, and more re- 
gular in their attendance than any others. Toa question by Mr. 
Schley, he replied that the carriage was sent as a matter of course; 





by throwing on it, the blame of Stazer’s confinement. See, as to Dr. Annan, a 
future note.— 

* Here is another grand fact come out; a madman put into the cells and his 
name suppressed from the roll sent to the physicians! The rule being to record 
the names of all admitted; one illegally admitted is not reeorded! The rule being 
to send the names of all admitted to the physicians, one admitted as a madman, is 
suppressed! The rule being to record all, that the physicians may see them next 
day, when they come; one shut up to keep him from cutting his throat, is not re- 
ported to them!—Again we say, in the name of public liberty, we solemnly de- 


nounce such proceedings! That people, which will endure them, is already half 
undone'— 
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and to one by Mr. Richardson, he answered that his attention was 
never particularly called to this subject, till he saw the publication 
complained of. 

Mr. Haut is also a resident student, and has been in the institu 
tion since June Jast. He never knew any preference given to any 
religious denomination. Maguire afforded every facility to all, and 
made objections to none.* 

Mr. Coxuins testified that the reason assigned by Stazer for 
wanting to be taken to the alms house was, that he felt bad in his 
head and his heart. He refused to go there to see his wife, but 
said he wanted that he himself should goand stay there. Witness 
told him, if he should take him there, he would bring him back 
again. He did not take him there; he went with him; and Stazer 





* During the creater part of the trial, Dr. Annan and Dr. Robinson, the phy- 
sicians of the alms house, were in attendance as witnesses; but *‘ the State of 
Maryland’’ chose rather to rely on the students under their care, than on the 
gentlemen at the head of the department, for an explanation of matters pertain- 
ing to it. It was nothivg to the traverser, under the view of the case taken by 
his counsel, (see note on page 200) what the state of medical treatment or 
discipline might be; nor what Maguire’s official merits or demerits tonching his 
duties to the sick might be; and therefore he did not put those gentlemen on oath 
—uas would have been dune, under other views of the proper mode of conducting 
the defence. No doubt Mr. Maguire knew best, what sort of proof was to be 
expected from the various persons he was connected with.—There is a matter of 
some public notoriety in Baltimore, which it seems proper to record here, partly 
‘*in memory of the thing’’—and partly for the information of persons at a dis- 
tunce. Dr. Annan, the senior physician of the alms house, is a ruling elder in 
the third Presbyterian church of Baltimore. When the traverser settled in this 
city, as pastor of the Second Presbyterian church, Dr. Annan was a ruling elder 
in it; but taking offence that his pastor’s family had not engaged him as their 
physician, (as he avowed)—he allowed the matter so decidedly to afiect his feel- 
ings and behaviour, that to save him from difficulty, and bring an unpleasant mat- 
ter to a close, the pastor kindly advised him, either to give up his unhappy ani- 
mosity, or if he ceuld not, to seek some other church connexion where his happi- 
ness and usefulness would probably be greater. He preferred the latter course.— 
‘To pass over many things painful and needless to be repeated here, Dr. Annan 
published in the Baltimore Post, a daily evening paper, of March 10th, being 
the afternoon of the very day onwhich the trial for libel commenced; a most 
violent personal attack, under a fictitious signature, on his farmer pastor: and to 
make the matter as operative as possible, gave bis attack such a shape as to 
attract the favour of the Papists to himself, and to excite the hatred of the Luther- 
ans against us. No notice was taken of this publication at the time. Again, in 
the Post of April 7th, Dr. A. comes out over his proper signature, in a second at- 
tack on us, for our account of our trial, published in our April No.; and ina re- 
ply to this, we published a brief and simple statement of facts in the same paper 
foi the 10th of April. This led Dr. A. to make such a publication a few days later, 
that he found it necessary, either to give ap his office in the 3d Presbyterian 
church, or publickly explain away, portions of his last attack upon us. This lat- 
ter he did, so far as regarded a portion of his printed praises of papal priests and 
papism in general, in the Post of April 21st. Here the matter rests; and so far as 
we are concerned, wil] probably continue to rest ; the facts of the case being all 
we desire to have known, and that, to explain to all who desire to know, how it 
is that at sucha time, and under such extraordinary circumstances, we should have 
fallen under the public abuse of a Presbyterian Elder! It is painful to add that 
Dr. A. has not even the poor excuse of Mr Converse of Philadelphia, who reviled us 
through a column of falsehood, while we were under trial for Christ’s sake ; for 
Dr. A. is not a pelagian. 
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had some conversation with Mr. Maguire and Hooper, he standing 
a litthe way apart from them; and when he saw they were about to 
accept him, he told Maguire that he had said he would bring him 
back.* M. then turned away, and he took Stazer back a part of 
the way home, as far as the hither side of the run—fifty or sixty 
rods. On the way home-ward, he stopped several times; wanted 
to go back; said he was afraid of himself; took out what change 
he had in his pocket, and gave it to the witness.t| Witness then 
took him back to the alms house, left him with Mr. Hooper, and 
went out, but did not see Maguire on that occasion. He after- 
wards went in and saw Stazer in his cell; he had his coat off,t and 
was going to sleep. Witness then shook hands with him, and bid 
him good bye. 

Cross-examined. It was not until he saw, when he first took 
him there, that they were about to accept him, that he told Maguire 
he had promised to bring him back. Maguire then turned away, 
and he took Stazer back as far as across the run. When going 
back, he pointed to a basement window of the alms house, but did 
not say that was where he wanted tobe. It was near the run where 
he became afraid that Stazer wanted to make way with himself. 
Both times he went to the alms house willingly. On the second 
occasion witness went out back, leaving Stazer inside; and he 
afterwards thought he would goin, and bid him good bye. He did 
so. Found him in his cell, about going to sleep; shook hands 





*See page 210, Mr. Holton’s testimony, and note ft; also Hooper’s testimony, 
page 247, and note t; also Maguire’s testimony on a subsequent page. Now 
the total excuse to justify the i//egal confinement of Stazer must be of a moral 
kind: and yet the proof of the state itself, is directly at issue with itself, not only 
as to the manner, but as to the motive of his reception. Some swear he went to 
see his wife; some that he refused to see her: some swear that they rejected 
him and persuaded him to go away; some, that they interfered and carried him off, 
to keep those from taking him in, who swore they had rejected him!!!! How are 
we then,‘o understand these people ? And where is the moral excuse, for Stazer’s 
illegal confinement ? 

+ Men are far more apt to cut their throats with a knife than with ‘ change.’ 

t** Coat off.”’ The Papal bookseller, substitutes the word clothes for the 
word coat; a small difference, but very pregnant.— By the way, we would like to 
know if Mr. Reilly was connected with those decent and Christian-like advertise- 
ments which were published about the commencement of our lectures on Papism, 
in order to ridicule us and them? ‘The two which follow, appeared in the Sun 
of Aprilll; and a few days afterwards, as we are informed and believe, and 
will try to prove when indicted for printing; a gentleman called at the Clipper 
office, and took an advertisement and the money before left to pay for it; which 
Was a postponement of one or both of those printed below; but which the Clipper, 
by public notice, refused to insert. Now we would like to ask Mr. Reilly if he 


knows who that gentleman was? And whether or not, it wasthe keeper ofa 
Papal book and tract depository ? 


NOTICE—The Rev. Mr. BAMPTON R. BOOZLE, will commence a Course of Lectures TO- 
MORROW EVENING, at Monument Square, on Roman Fanaticism. Topics for the evening, 
Papish Domination and Monkish Excavations under the Battle Monument. Proofs of subterranean 
communications between said excavations and Fort McHenry, and the designs of Papism on said 
Fortress. The lecture will commence at 6 o’clock precisely. all-it* 

{F-RELIGIOUS NOTICE.—A LECTURE will be delivered To-Morrow Evening, at the cor- 
ner of Sizth and Munchausen streets, for the purpose of proving to the satisfaction of every prayer- 
fully disposed Christian, that there are fifty Popish Nunneries in every street in Baltimore; that 
Washington Monument has been converted into an Ingisitorial Prison, and that the Pope, as com 


mander in-chief of a powerful and hostile Italian fleet, is within six hours’ sail of our city. At the 
same time and place, a Lecture on APISM. all-1t* 
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with him, bid him good bye, and left him. He had asked him if he 


did not want to see his wife? but he refused to see her. 

In chief resumed. When Stazer first asked him to take him to 
the alms house, he stated to him, that if he did, he would bring him 
back.* 

Mr. Howe tt, a Methodist, being sworn, stated that he has been 
in the habit of visitinys the alms house for seven years, for the pur- 
pose of assisting in the religious exercises of the afternoon, on 
Sundays. He has had the same facilities and privileges since Mr. 
Maguire’s appointment as before. Has had every facility he could 
desire—never met with any obstruction, but the reverse. He never 
knew, on any occasion, of any interference with the privileges of 
any denomination. He was in the habit of going through all parts 
of the building, to see any individual he wished, and never met with 
the least obstruction on any occasion, but met with the same facil- 
ilies as under any other keeper. 

Mr. Lemvet Srewart, a Methodist, has been in the habit for 
six years past, of attending at the alms house, to assist in the reli- 
gious exercises of Sunday afternoons, and has at all times enjoyed 
the same privileges, and had the same facilities since Mr. Maguire’s 
appointment as before—met with no obstruction at any time, from 
any person; on the contrary, every requisite facility was afforded, 
and every desired arrangement made. Visited individuals in the 
institution for private religious instruction, and had the liberty of 
going to any part of the house to which his religious duties might 
call him. Toa question by Mr. Schley, he answered that he did 
not remember being at any time specially called to the alms house. 

Cross examined. Has had all these privileges at all times. 

Rev. Mr. RicHarpson examined by State. Is a Methodist 
preacher, and preaches at a chapel in the neighbourhood of the alms 
house ; has visited that institution for the purpose of conversing 
with the paupers upon the subject of religion, and of distributing 
tracts—experienced no difficulties; had at all times free opportu- 
nity of seeing all persons, and distributing tracts—knew that the 
Methodists worshiped there in the morning—never preached there 
—never was there before Maguire’s time—never experienced any 
difficulty or obstacle. 

Cross examined. Has seen the altar spoken of—can’t describe 
the room in which it was—saw it about three or four months ago— 
it was in the form of a small secretary but together—seemed to be 





* Collins was Stazer’s landlord—Stazer was afraid Collins would over-hear 
M’Jilton pray; which, by Stazer’s cries, became known to Collins: next day Col- 
lins took Stazer to the alms-house under a solemn promise to bring him back:— 
took him out, not to see his wife, nor to stay, nor for any assigned or assignable 
reason, except—to come back again; Collins broke this promise thus given to 
Stazer before he went out, and left him at the alms-house, in acell. Hedid this 
for the reason, insinuated rather than stated, that Stazer was mad,( which he never 
was); and then Collins went home, and kept the fact of Stazer’s madness and con- 
finement to himself, Stazer’s family being in his house, and M’Jilton coming there to 
hunthim. Thisis the case made out, by Collins; and it must be admitted it is a 
most singularly clear and satisfactory one. Is there a man alive, that upon it can 
unriddle the case to our discredit? And yet a minister of Jesus Christ is attempt- 
ed to be held, past doubt, guilty, upon the faith of it ! 
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newly erected—it did not seem to be ina fixed condition, and un- 
derstood that it was erected for the purpose of saying mass—was 
not painted—it was standing against the wall. (Aud here he de- 
scribed the form of the altar and the manner it stood.) 

Examined by the State’s Attorney. I learned it was a prepara- 
tion for mass, and I considered it in an unfinished state from its ap- 
pearance ; considered it a mass altar—(and here the State conceded 
that it was erected for that purpose.) 

Rev. Joun Tityarp. Is a clergyman in the Methodist church ; 
has been in the habit of going to the alms house fur about 15 years. 
Mr. Maguire never opposed any obstruction; every facility has 
been offered; has always been received by him with cordiality and 
kindness. 

Cross examined. Has always had those facilities. 

Rev. Epmunpb Loans, of the Methodist church, has visited the 
alms house for 10 or 12 years; has met no obstruction during the 
past year, from the keeper, but was received with hospitality and 
cordiality by him, as much so as by any one previous to him. Has 
always had the liberty of visiting the sick wards and hospitals with- 
out obstruction. In October last, some of the exhorters had failed 
to attend in the afternoon of the Sabbath, and the people complain- 
ed. Mr. Maguire sent a person to witness desiring that some ar- 
rangement would be made to remedy the cause of complaint, and 
subsequently called himself for the same purpose. Some ten or 
twelve years since, the alms house being neglected in the point of 
religious instruction, a proposition was made to the local preachers 
of the Methodist church, that if they would attead, the carriage 
should be sent for them; they consented, and the carriage has been 
sent from that time. 

Cross examined. Mr. Maguire called on witness, and told him 
that General Leakin* and Mr. James Ridgely had asked him (M.) if 
he had read Mr. Breckinridge’s last magazine. Maguire said he 
replied that he never read such books, and they then told him that 
the Dr. had accused him of giving a preference to the priests over 
other denominations. Witness remarked that the Dr. must be mis- 
taken, as he (Maguire) had taken a deeper interest in having Pro- 
testant worship in the alms house, than any keeper who had pre- 
ceded him. The next Sabbath when witness was going to the 
Carriage to return to town, Maguire accompanied him to the door, 
and witness asked him if he had heard any thing further. He re- 
plied, yes, he had the book ; it was not exactly as Mr. Rh. had stat- 





* We presume there are not a few of the constituents of the present mayor of 
the city, who would like to know precisely the nature of his relations to a matter, 
into which, his name is so unceremoniously introduced by Maguire ; and about 
which he must be aware, there is much deep feeling, and many rumors abroad. 
His published correspondence with *‘* the Archbishop of Baltimore’’—and the 
present posture of the papal influence in our public institutions ; are certainly not 
calculated to allay this curiosity. As Mayor of the city, General Leakin is entit- 
led to our respect ; and our person and reputation to his protection and consider- 
ation. As thedispenser of an immense and important patronage, it is a question of 
great interest to us all; what are we to understand by this familiar and uncere- 
monious usc of his name in the matter of this prosecution, by Maguire ? 
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ed, for it accused him of converting the institution into a mass house 
anda papal prison. Witness had heard the story about Stazer, 
and told Maguire what was said. He replied that the man came 
there under excited feelings, supposing his wife was dead,* and 
he had persuaded him to go home; that he was afterwards receiv- 
ed during his absence intown. Witness asked him if he had a 
room set apart forsaying mass. He replied he had not; when the 
priests came there once a month, to hear confessions, they heard 
them on the male side in the store room, and on the female side in 
the matron’s room; and he added, although I was brought up a 
Catholic, I am not a bigot. 

JosepH Kine and Dr. Tuomas, two members of the society of 
Friends, affirmed that they had, on one occasion, held a religious 
meeting in the alms house, together with some female preachers, 
and no obstruction was offered to them; they visited the sick and 
the hospitals. One of the patients handed Mr. King a paper di- 
rected to the Reverend R. J. Breckinridge, and signed John Emp- 
son, painter. Witness showed it to the keeper, and asked if it 
was improper to send it. Maguire replied, not at all, the man is 
mad. ‘The note was sent to its direction by Mr. King’s son, but 
Mr. Breckinridge was absent.} 

James L. Macutre was called upon the stand with an intima- 
tion from the State’s attorney that he was called for the purpose of 
giving the gentlemen on the other side an opportunity of cross- 
questioning him.§ He stated,in substance, the same as Mr. Hoop- 





* «Supposing his wife was dead :’’ In very deed! And why should Collins 
know nothing of this? Nor Hooper? Nor Maguire himself when speaking to Mr. 
Holton? ‘To Mr. Holton, Maguire said, ‘‘ This man applied to be admitted in- 
to the alms-house that he MIGHYr BE WHERE HIS WIFE was.”’? To Mr. 
Loane the same Maguire says, ‘** that the man came there under excited feel- 
ings, SUPPOSING HIS WIFE WAS DEAD.”’’ Hooper swore, that ‘* When he 
(Stazer) came to the alms-house, he did not inquire for his wife.” Now here 
are only three diametrically opposite statements, by the witnesses for ‘* the 
State of Maryland’’ about one simple and most pregnant fact. What are we to 
believe? Did Stazer manifest any interest for or about his wife? Hooper and 
Collins say No: Maguire, yes. Did he consider her dead or alive? Maguire to 
Holton says ALIVE: Maguire to Loane says pEAn. Really it is pretty hard to 
believe all this. 

t** Replied he had not.’’ But when put on oath, ‘‘he replied, he had’’ 
prepared every thing in his line—room, altar, &c. &c. *‘ for saying mass.*’ Sce 
his testimony, on a subsequent page. Many a good joke has been spoiled by the 
intervention of a common law court. The report of the testimony by the Clipper 
is thus: ‘*‘ Have youaroom fitted up as a mass room?’’ Hesaid ** No.”? The 
reader will observe the difference ; the point of one of Mr. Richardson’s arguments 
lies in it. 

¢ Our acquaintance with the individual alluded to was slight and accidental, the 
result of which was, we hope, of some use to him, both for time and eternity. 
Shut up inthe cells of the alms house, as a mad-man, he attempted again, without 
success, to open a correspondence wit! us, ata period laterthan that referred to by 
the excellent gentleman above. If Mr. Maguire will get poor Empson to give 
him, in writing, a statement of what passed during his abode at the alms house, 
(and Empson was then a Papist,) and will publish it, we incline to think there will 
bea strong suspicion on the public mind, that there is at least some method in his 
madness, 

§ It is somewhat curious, that, on the same principle, the State’s Attorney did 
not call Stazer and the physicians of the alms house “‘ upon the stand,”’ as well as 
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er, as to the manner of the first interview with Stazer, at the alms 
house. The next time he saw Stazer, was in the cells, when he 
was taking his rounds after tea, and then Dr. ‘Turner was talking 
with him in the cell. The next day his friends asked to take him 
out, and were permitted to do so on paying 40 cents. When wit- 
ness first heard of Breckinridge’s publication, he could not tell who 
the man wasthat was meant by a German Catholic. He afterwards 
understood that M’Jilton was summoned before the grand jury of 
Baltimore county, who were then trying him (Maguire) and not Dr. 
Breckinridge, and that they had the publication before therm. He 
sent Hooper to Stazer’s wife* to ask what church she belonged to. 
She said she was a Lutheran, but her husband was a Catholic. 
Witness heard something about Stazer being the person alluded to, 
and called on Collins, who informed him that Stazer was six miles 
in the country. Witness went to the place and saw him there.t 
The defence declined asking witness any questions at present. 
Dr. Baxer, who has been a trustee for the last twelve months, 
testified that he had visited the institution, and had never seen any 
preference given to any denomination.{ ‘The room which was 
partitioned off, had been used as an anatomical museum, but the 
museum had gone to decay, and it was thought it would be of ad- 





the priests, about whom so much was said, and one of whom, at least, was in 
attendance as a witness during the whole trial. The truth is, that if Maguire had 
not been put on the stand, it would have been such an admission, both against him 
and the case itself, that after that, even ** the State of Maryland’’ could not have 
followed ‘‘her peace and dignity’’—any further. ‘The ‘‘ intimation from the 
State’s Attorney’’ was, therefore, worth just so much. 

*So then, it seems that the link of connection between us and Stazer, in the 
mind of Maguire, was McJilton ; this is extremely remarkable. Observe: at first 
he had no idea what German Catholic we could mean. But when he heard that 
McJilton had been summoned, in regard to a case published by us, about a Ger- 
man Catholic confined in the alms house, then Stazer came into his thoughts! 
‘I'his is a most extraordinary association of ideas, seeing that Maguire knew no- 
thing whatever of the former connexion between Stazer and McJilton, and did not 
even know Stazer by eye-sight, when he came first, as a mad-man, to the alms 
house. Wedo not ask the priests, nor yet the medical faculty, what they think of 
this case of association; but we do ask the metaphysicians what they think of it. 
There is one hypothesis on which it is a very plain and usual case of suggestion; 
but, for fear of more indictments we had better not philosophise too far. 

+t When Hooper speaks of Stazer’s coming to the almshouse, he says, it was in 
company with “a man whom he afterwards understood to be Mr. Collins.’’ 
And of Maguire’s testimony the reporters say, ‘* he stated in substance the same as 
Mr. Hooper, asto the manner of the first interview with Stazer at the alms house.’’ 
Then both Coliins and Stazer were strangers to Maguire; indeed, as reported by 
the Clipper, Maguire said he did not know Collins. But the moment Maguire’s 
mind was turned towards the stranger, Stazer, through the odd fact of the sum- 
moning of McJilton by the grand jury; he went directly to the stranger Collins, to 
find out all about Stazer. And what is equally curious, the information which 
McJilton, a neighbour and well-known person, could not get at the house of Collins; 
Maguire, astranger,gotatonce! And having got it, went to see Stazer, and having 
seen him, did not succeed, as prosecutor, in getting the State of Maryland to put 
him (Stazer) on oath, and thus triumphantly vindicate his (Maguire’s) character 
and conduct, by the proof of the very person for charity to whom he had been so 
libelled! ‘This was not clever of ‘* the State of Maryland,’ to her injured 
prosecuting witness. 
tSee note T on page 250. 
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vantage to the children, if it were converted into a sleeping apart- 
ment and school room. 

Marcus R. Hoox was introduced by the State, to prove that he 
was a member of the Baltimore county grand jury,” for the purpose 
of showing that the publication of Mr. B. caused an investigation 
to be made into the conduct of Mr. Maguire ; from which the State 
proposed to argue the injurious tendency of that publication upon 
Mr. Maguire. Mr. Schley objected, and the court decided the 
examination to be improper. Mr. Hook was therefore withdrawn. 

Mr. Mites called by the defence. Stated that Davis and himself 
were going, one Sabbath morning, when the immersion of the 
Baptists was taking place at the Spring Gardens, down Cove street, 
on their way to that place. Davis commenced a conversation 
about Stazer, and told him that the man was a Catholic, and had 
become uneasy about his soul; that he had gone to Collins, who 
was also a Catholic, and Collins had told him he had better go on 
in the way he had been going, and Collins finding that had no 
effect on him, went to the priest and told him; that the priest sent 
a line to the old man, telling him his wife was dead in the alms 
huuse ; that the old man went there, and was confined. 

Cross-examined.—Davis did not say, by way of intimation, that 
the priest could have sent one, nor that it would be a good chance 
for him to fix the old man. But said that Stazer told him that 
Collins had got a line from the priest; that the old man told him 
after he got out of the alms-house.j He said it going down Cove 
street; and witness remembers it more particularly, because, as 
they came to Pratt street, they saw some men righting the rail- 
way, and Davis supposing them to be Catholics, stopped the con- 
versation until they had crossed Pratt street, and then resumed it. 
Witness is a member of Mr. Purviance’s church. 

Davip M. Currry (for the defence) heard the statement of 
M’Kane respecting this affair, and on the next day called to see 
Mr. Purviance, whom he told of the circumstance. Mr. Purviance 
requested him to go with Mr. Nufer, a gentleman who spoke Ger- 
man and English, and see if it was a fact or not, that a priest had 
sent a line to the keeper and had the man confined. Nufer and 
witness called on Davis, and he sent for the old German, but he 
was not to be found. Nufer then went to seek Collins, and while 
he waz gone, Davis told witness that Stazer had told him that he 
was a Roman Catholic, but he was tired of that church, and he 





* See note, page 196— ‘An investigation into the conduct of Mr. Maguire.”’ 
Yes, and published a card, declaring that there was no foundation in fact for all 
that Maguire, when put on oath on the trial of the indictment, swore was true! 
‘* Investigation’’—forsooth! 

+ It appears impossible to doubt, that Davis denied, when brought up as a witness 
by the State, what he had repeatedly stated to various persons, on different occa- 
sions, and that he did this under bodily terror of harm from the Papists. Whata 
horrible fact is this, both as it regards the papal religion and the state of society! 
But what we particularly remark here is, that Davis told Miles, he had certain 
material facts from Stazer himself, while, on the trial, he said he had them from 
a negro woman. Now Stazer was in court, Davis’s testimony was in all need of 
support, and the State did not ask Stazer to confirm it! What are we to infer? 
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wanted to worship in some other church. Davis sent M’Jilton to 
him, and when that gentleman was about praying, the German tap- 
ped him on the shoulder, and told him not to pray too loud, for 
Tom Collins would hear him and tell the priest. Davis said Collins 
heard them and went and told the priest he would lose one of his 
flock ; the priest sent a note that his wife was dead, and the man 
was taken to the alms house and wasconfined. Witness, M’Kane, 
and Nufer, went to Kuntz’s, in consequence of information derived 
from Collins ; but M’K. would not go in the grog-shop, as he called 
it. They were not civilly treated and got no information. This 
was in October, and the recollection of witness is clear and distinct 
that Davis made this statement to him. 

Cross examined.—Mr. Purviance told witness that Dr. Breckin- 
ridge wished them to obtain all the particulars; he and M’Kane 
told Mr. P. that night all the information they had obtained which 
was what Davis had told them.” 

Mr. Davis (recalled by the state,) testified that he don’t recollect 
seeing Stazer after he went to the alms house, until he saw him in 
the court room. He never told Mr. Miles that Collins had got a 
line from the priest; indeed he did not tell him; he was sure he 
did not, for he would not tell a he for any body. Did not know 
when Stazer went to the alms house. 

Cross eramined,— Knows Mr. Cherry ; did not tell him that the 
priest sent a note to the old man that his wife was dead: so help 
me God. I told him only what I tell at present; said it would be a 
fine chance for him to fix the old man. I have no fear that there 
will be any danger to me if I testify here; had a fear some days 
since when I heard it said that Davis said this, and Davis said that, 
which, before the Lord, I never did say. Was not afraid of having 
my throat cut—nor did [ say I would cut my own throat—l would 
not cut my throat forall the world. I was afraid my enemies would 
do me an injury by saying what I did not say, and bring the thing 
onme. M’Jilton told me that Stazer had tole him not to pray loud. 
I never said that Collins told the priest, and the priest sent an order 
—no indeed, I never said so. I told a part of what they said, and 
that I have told here. ‘They have all went beyond what I told them. 
Was afraid, because I was told the court would put it off from one 
to another, and from every body, and put it on me. 

Mr. Mites (re-cailed by defence).—I have no doubt that Davis 
said to me what I have said he told to me on the occasion men- 
tioned. 

Mr. Cuerry (re-called).—I positively say Davis did tell me what 
{ have said he told. 


The Court adjourned until Monday. 





Monpay, March 16. 


Dr. Tuomas E. Bonn examined by the counsel for defence. Is 
one of the oldest trustees of the alms house. The Bye-laws, as 
printed, were chiefly drawn up by myself, but might have been 





a 


* See note 


on page 246 
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afterwards modified by the trustees. When the institution was 
first established, there was a general intimation givento all denom- 
inations to have service, but in consequence of the peculiar organ- 
ization of the Methodist church, they alone had the ability, in con- 
sequence of their auxiliary force, to comply with the intimation. 
Did not consider it a favor shewn to the Methodist church, but 
rather a favor asked of them. No person was compelled to attend 
the worship; as for instance, those inmates who were conscientious 
about attending Protestant worship, were not compelled to attend 
—and the trustees determined to send the carriage for the preach- 
ers. No person is permitted to see madmen without a medical 
man in the alms house consenting,* and no person is confined as a 

madman without the concurrence of some one of the medical at- 
tendants.t No person was permitted to be discharged bythe keep- 
er without an order of the board of trustees,{ nor can they be re- 
ceived by the keeper without such order, except in extreme cases. 
(Here the witness explained what he meant by extreme cases—such 
as persons coming from the country, and others whose lives were 
in danger.) Was trustee about fen years, and ceased to be a trus- 
tee in 1828. The reason why the keeper was not permitted to dis- 
charge without an order is, that the pauper has to pay for medical 
attendance, &c., and if the keeper was suffered to discharge in that 
way, he might keep the money. It was always understood that 
every denomination would be supplied with such rooms as were 
proper to be appropriated to their peculiar mode of worship; if a 
Catholic priest attended, a proper room was s supplied him for the 
purpose of examining his penitents. 

Mr. Hotton, re- -called by defence. Was keeper before Mr. 
Maguire—his office terminated about thirteen months since. Du- 
ring the time I was there, there was no room set apart for saying 
mass, nor was there an altar there—never have seen the altar. 
When persons were conscientious about attending Protestant wor- 
ship, they were required to remain in their rooms, for the purpose 





*See Hooper’s statement, and note + on page 248, and then, if you can, 
reeoncile the treatment of Stazer, after his reception and confinement, with law, 
usage, propriety, or the excuses of the overseer. 

t See Hooper’s statements on pp. 247 and 249, and note } on the former; and 
notes * p. 251 & 2, and see how the confinement of Stazer as a mad-man, on the 
medical opinion of Doctor Hooper, is to be justified, or reconciled with the rea- 
sons assigned. 

t How completely does this testimony annihilate all the pretexts on which a 
legal justification of Stazer’s confinement was attempted! But if the whole pro- 
ceeding was from the beginning most grossly illegal and unusual, what is the moral 
defence for thus dispising law. usage and propriety ? Aye, ‘what is it? We 
reiterate the fact, that the medical opinion of Hooper, pauper, clerk, &c. is the 
sole basis of all the attempts to excuse this monstrous case! Now who believes 
that this is the real nature of this transaction? Who believes that Stazer’s con- 
finement had no other ultimate reason than Hooper’s belief that he was mad ?— 
He being sane, the law providing another and competent mode of deciding that 
fact, and prohibiting expressly that Hooper, of all men, should judge in the busi- 
ness? A more tidiculous fanfaronade was never attempted to be palmed on the 
credulity of mankind. Our distant readers may not know that Dr, Bond is one 
of our oldest and most influential citizens, a distinguished physician, and a local 
preacher in the Methodist Episcopal church. 
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of preventing such persons from disturbing the worship. Persons 
walking about the passage when the doors are open, in the summer 
time, would disturb the worship. ‘The pulpit is in a room in the 
east side of the building, and when the door is open, the avenue 
is in view of the preacher. Here witness described the register 
upon which the names of individuals were entered ; their mode of 
entering ; the manner of reception and dismissal.* Never under- 
stood that he had the right to discharge any person without an 
order. 

Davip Herrine, examined bydefence. Was formerly keeper of 
the alms house—went there in 1832, and left in 1835—was there 
about three and a half years.t The rule spoken of by Dr. Bond, 
about persons who were conscientious, was always observed, and 
also considered that persons walking about during service, disturb- 
ed the worship, and they were not permitted.—Never heard any 
thing about mass whilst he was there—if any person wished a priest, 
always sent for one—the Methodist preachers came every Sunday, 
and I always sent the carriage for them. Has in several cases re- 
ceived persons without an order, when they were in distressed Cir- 
cumstances—always put the names of such persons upon an ad- 
mission book, for the inspection of the trustees—has felt himself 
authorised to discharge persons without an order, and has done it. 
As, for instance, when the friends of the party paid the expense, 
the matter was brought before the board, and they decided that the 
trustee was right in discharging persons under such circumstances, 
and afterwards I acted upon that principle—don’t recollect of ever 
having discharged a mad-man. There were one or two instances 
in which I have taken several persons in, who were travelling at 
night, and the weather being bad, they were permitted to remain 
all night. Would have let a mad-man go, if his friends were to 
request it, and pay the expense. 





* The reception, treatment and discharge of Stazer was, in every particular, 
not only without, but directly against law. None of the reporters of the testimony 
have thought it important to record Mr. Holton’s explanation, and we will not 
attempt to do so now, from memory. Stazer, if sane, could only be admitted by 
an order; but being no pauper, he never applied for one, and could not have 
obtained it if he had. If insane, he could be received only on the finding of that 
fact by a jury, and when received, could be seen only by permission of the physi- 
cian. When in, (no matter how,) his name should have been recorded on a list, 
and submitted to the physician on his next visit; but his name was never put on 
such list, as Hooper swore. And finally, when in, (no matter how,) none can 
lawfully get out, but on a discharge, by order of the trustees. Now let it be 
remembered, first, that every act done to and about Stazer was directly in the 
teeth of the law; and secondly, that the law presumes, and allows all others to pre- 
sume, that illegal acts are done from illegal motives; and then where is the greund 
fur a prosecution to stand on? 

+t Mr. Holton and Mr. Herring had successively preceded Maguire, and filled the 
office now occupied by him, for nearly eight years, immediately before him. 
During all that time nothing was heard about mass, or mass altar, or mass house; 
and yet ‘* the State of Maryland’’ declares and proves that Maguire has made no 
change whatever as to the religious arrangements of the house, although he has 
arranged at least two rooms fora priest, and fitted all the necessary matters for an 


idolatrous worship, at public expense, without the least authority, and at the requi- 
sition of a priest! 
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James L. Macurre, cross-examined by defence. The person 
in chief authority, in the absence of the keeper, is the matron, 
though she does not stay in the office. I am not always in the 
ofice. Mr. Hooper admits in nine cases out of ten. Mr. Hoop- 
er would not receive a person without an order when I was in the 
institution—does not consult with the matron on his return after 
an absence—does not consider it his duty. It was before the Ist 
November the al.ar was made—was not made by order of the 
trustees—considers it his duty alone, under the bye-laws, to admit 
all denominations of Christians, and who desire admission, whether 
for worship or instruction—the altar was made by the carpenters of 
the house ; materials also were procured from the institution—the 
pauper was allowed, upon his discharge, for the labor, at the rate of 
10 cents per day—was painted with one coat—was made at the 
request of Rev. Mr. Butler—never saw Mr. Butler before he was 
keeper—don’t know any of the priests but Mr. Elder—never was 
in a priest’s house more than six times. Mr. Butler asked me if it 
would be permitted—I told him that all religions paid taxes and 
were permitted, I thought, to worship in the institution—can’t say 
mass In a pulpit, it is too high—never touched an altar as he knows 
of, before this one. Mr. Butler gave him the plan—put this altar 
inthe school room. Mr. Butler asked me if he could have a room 
for the altar. I told him he might, but that the Methodists occu- 
pied No. 19, and as they were the most attentive, I told Mr. Butler 
I regarded that room as exclusively devoted to their use, and told 
him they should not be disturbed.* I told him he might use any 
room in the house which did not interfere withthe discipline. Mass 
has never been said in the alms house during my time.t Mr. But- 
ler asked permission to say mas, but never did say mass.t Never 
saw Mr. Breckinridge or Mr. Cross before I saw them in the court 
house. Never read any of their discussions. Mr. Breckinridge 
might have written from now to eternity, and I would not have 
disturbed him if he had let me alone. Never was accused of hav- 
ing any religion until Mr. Breckinridge accused me ;§ am nominally 





* The reader will understand very much better many of the sayings and doings 
of Mr. Maguire and ‘*‘ the State of Maryland,” on being told that there were six 
Methodists on the jury. 

+t That little libel scattered the plans of the priests terribly. No wonder the 
matter was taken so much to heart. ‘The City Infirmary and the State Hospital 
have priests, altars, and sacrifices; and why not the County Alms-house? It was 
a singularly effective shot, for such a small one. Wonder if Mr. Maguire will be 
quite so frank with the funds and materials of the public in future? 

¢ Compare all this with his positive declaration to Mr. Loane, that he had not 
prepared a room to say mass in, It is curious, that any individual who loves truth 
so much in others should allow its sacred character even to appear to suffer, in 
his very lightest moments. Now, were we more criminal in telling the public, 
what we sincerely believed, and had four respectable names to vouch; or the 
informer and prosecutor, who, out of a passionate Jove of truth, told Mr. Loane, 
plainly and flatly, what, he could not but know, was incorrect, seeing he swore 
the contrary, when called tothe book? See Loane’s testimony, p. 257, and note ¢. 

§ And is such a man a fit guardian and keeper of the poor, the sick, the afflicted, 
the wretched of the earth? fs this the kiiid of man for the place he fills, himself 
being the expositor of his claims? We ask this question deliberately, and in the 
fear of God: we ask every upright and thinking man in the community, to answer 
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a Catholic. Am appointed by seven Protestant gentlemen,* who 
never asked me about my religious belief. If I was disposed to be 
religious, would join the Catholic church. Never said I was glad 
that Mr. Breckinridge had published this. Was not before the 
grand jury until this term. I told Mr. Wm. Gwynn that he had 





it to his own heart. Is it any wonder that our poor so often say, they had rather 
beg, or even perish, than go where they will be ruled with irresponsible power, by 
om thus describing himself ? 

* There is a grain of allowance to be made here. There are seven trustees of 
the poor for Baltimore city and county, and so far the statement of Mr. Maguire 
is correct. But of these seven, we apprehend the fact to be, that three had no 
other part in Maguire’s appointment than to vote against him! Of the remain- 
ing four, two, we believe, are protestants, viz. Mr. Ridgely and Mr. Wilks: if 
Dr. Baker is a protestant at all, it is of the very faintest type, as the arrangements 
at the Infirmary and many similar facts have long ago satisfied the protestant pub- 
lic. The remaining trustee is the brother-in- law of Mr. Maguire, and, of course, 
a protestant. T he truth, as to Mr. Maguire’s appointment, is about this, as we 
learn: the mayor nominated the four trustees of the poor for the city (the other 
three being for the county, and not appointed by him,) some considerable time in 
anticipation of the usual period; they were confirmed late one afternoon, met next 
morning out at the alms house in full strength, and began their official career by 
rescinding the appointment of another man, and electing Maguire, pro tempore, 
till the regular time of election should arrive, and then confirmed him in office. 
What other recommendations he may have had for the office, besides those detail- 
ed by himself, in his testimony, we shall not now enquire. 

tT ‘Mr. Wm. Gwynn.’ It gives us pain to be obliged in self-defence to 
make an explanation here. ‘* Mr. Wm. Gw ynn’s’’ name is introduced here, by 
Maguire, as unceremoniously as the mayor’s was before; and a few words may 
serve to explain what we know about the matter, Mr. G. himself being able to 
explain all fud/y, when it so pleases him. Mr. Gwynn is by profession a lawyer, 
and was for a considerable time the editor, and perhaps proprietor, of an old daily 
paper, published in this city, called the Gazette; which was notorious amongst us 
for its friendliness to the papists, and which went, finally, the way of all flesh, 
dying decently into another paper, (as we have already said, in a previous note, 
the Chronicle did afterwards.) Our readers will find in our number for February, 
1835, pp. 49—52, being Vol. 1, No. 2, of this Magazine, an article entitled 
‘<The Papal Controversy and Papal Influence in Baltimore,’’ and another 
entitled “*‘Zhe Rejected Statement.’ We desire them to read those articles, 
which give an account of a most violent attack made on us by the aforesaid 
Gaz ette, then under the editorial charge of William Gwynn Jones, (at present 
a convict in the Maryland penitentiary.) We refer also to our April number for 
1836, pp. 139—148, being Vol. 2, No. 4, of this Magazine, where the reader 
will find an article headed ‘An Address to the American Pe ople,’’ in which, 
amongst other matters, the conduct of Wr. Tim. Gwynn (who became, a 
second time, editor of the Gazette, after William Gwynn Jones was put in the 
penitentiary,) in another attack upon us, is exhibited: (this is part of the dreadful 
case of JupGe Gastron, of N. C. and grew out of it.) Having examined these 
articles, the reader will not be surprised to learn, that ** Mr. Wm. Gwynn,”’’ 
according to the intimation of Maguire, bad a finger in the pie intended to be made 
out of our poor dibel. How much he had to do in the business, we cannot Say ; 
nor on whose suggestion, nor for whose benefit. We know, from Maguire’s tes- 
timony, that ** Mr. Wm. Gw ynn’’ and himself had a conference about the matter, 
when it was before the county grand jury; and when Maguire, who had no right 
to know any thing about it, (as ‘the proceeding, if against him, as he says, was 
necessarily ex parte,) knew a/l about it, even to ‘advising what witnesses to 
summon; and when we, who ought to have known all about it, (if, as he says, the 
grand jury were proceeding on our information,) knew just nothing at all! We 
also infer, from Maguire’s mode of speaking, that ** Mr. Wm. Gwynn”? hid some 
material part in bringing the matter before that ‘* county grand jury;’’ and if so, 
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better summon all the Students and Doctors, as they knew all about 
the institution. —This was the County Grand Jury. Was only once 
before the grand jury thisterm. I understood that one of the grand 
jury was using his exertions to postpone the enquiry, for fear of 
creating a religious excitement. I told some of the jury if it was a 
libel, they ought to indict, and referred them to Mr. Richardson. 
Some of the grand jury came to wilness—some of the trustees of 
the poor also came to me.* I insisted that if they believed it to 
be a libel, that it was their duty, acting, as they did, under oath, to 


find abill. Did say if they did not, I would publish them.t Always 


said in general terms, that the publication was false. Had heard — 


before I went before the grand jury that Stazer was the man refer- 
red to. Mr.Samuel Lucas was the grand jurorreferred to. Was 


whether to inculpate us or Maguire, let all men judge!!! We moreover have 
reason to know, that before Maguire brought suit, and before he went before any 
grand jury, and as he swore, before he had determined to do either, ‘* Mr. Wm. 
Gwynn’’ held a conference with Reverdy Johnson, Esq. (subsequently reputed 
chief counsel of Maguire, in his civil suit against us for on/y $10,000) upon our 
libel; and was subsequently before the grand jury of the ceunty. Nowis it not very 
odd, that so many old friends of the priests should accidentally have a hand in 
this affair? ‘** Mr. Wm. Gwynn’’ 1s at present (by appointment of Gen. Leaken ?) 
the official legal adviser of our municipal authorities; and as such, may suppose, 
that being an officer for the city, heshould take care of the county also; which is 
fully as good a conclusion as that of Maguire’s, that, being overseer of the poor, 
he might, ex officio, fit up a mass house at the pxblic expense, and on his own 
mere motion. It is very curious, how few protestants, who deserve the name, 
hold office in Baltimore; and not less so, to see how many of those persons who 
do hold public office are staunch and ardent friends of ‘** the State of Maryland’’— 
on occasion!—See Secret Councils of the Jesnits, Chap. \l. and Hl. 

* The facts in regard to the official action of the trustees of the poor (as we are 
informed by those who have examined the record of their proceedings) are these, 
viz: A motion was made at the board, that Mr. Maguire be requested to stop his 
proceedings at law; lost, by a tie vote, three and three, (one vacancy): then a 
motion, that the trustees have nothing to do with the matter; carried, unanimously. 
It is easy to understand, and is, we believe, the fact, that persons might excite 
Maguire to go on, in their capacity as men, and vote that, as trustees, they had 
nothing to do with the matter. ‘The fact of their voting at all on the matter is a 
proof of the state of public sentiment; and we think it not improbable, that if 
Maguire is continued in oflice, there will be some more proofs of it. 

t Now here is a specimen of decency and logic combined. ‘‘4dceting under 
oath,’’ it was their duty to act as ‘* they believed’’ right; but ‘‘ did say, if they 
did not find a bill, J would publish them.’’ What a state of case! ‘The grand 
inquest of the city threatened by an audacions keeper of a poor house! Was the 
like ever heard of, ina land of laws? ‘‘ Gentlemen of the grand jury, I can’t give 
you ashower bath, nor put youin the cells, nor feed you on bread and water; but 
beware how you stand between me and justice; for I will publish you; 1 will 
degrade you, by hulding up to public scurn your refusal to find a bill, at my dicta- 
tion, against two vile heretic parsons!’’ ‘his is the language of the acts of this 
meek, persecuted, libelled, law-abiding man! ‘The grand jury knew of this threat, 
AND FOUND THE BILL, AFTER HAVING DECLINED TO FIND IT ON THE 
TEsTIMONY! Alas! Alas! for public justice! 

¢ That is, Mr. Lucas was the individual to whom Maguire went and delivered 
his threats for the grand jury, after he had been informed by Mr. Blair, a papist, 
and also a member of the grand jury, that no bill would be found. ‘* Mr. Wm, 
Gwynn’s”’ relations with Maguire were in regard to a previous grand jury, which 
did not find a bill. Then Maguire went in person before this grand jury, and 
swore ‘‘ that there was not a shadow of foundation in truth’’ for our state- 
ments, or words to that effect. After this, Mr, Blair informed Maguire that no bill 
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a good deal excited at the time, and did not think it right for any 
of the members of the grand jury to be following me about in that 
way. I went to the Council Chamber to see Lucas, because I al- 
ways considered him my friend, and do now; and whilst 1 was 
conversing with Mr. Lucas, Mr. Hanson, of the council, joined, 
and said, that Mr. Pinckney, also a member, had said that the mat- 
ter was settled. 

Cross-examined.—One of the members of the grand jury came to 
me to the alms house; and aked me if it would make any differ- 
ence to me if there was no bill found. I told him I would con- 
sider it an imputation upon my character,* and they had bet- 
ter ask Mr. Richardson if it was a libel. I asked my counsel if 
the withdrawal would have any effect. He thought it would. 
(Here the State’s Attorney remarked that he was not the counsel 
referred to.) Witness said he had no communication with State’s 
Attorney. Did not consider him as his counsel, but referred to 
Mr. Pitts. 

Mr. Ricuarpson. My name has been referred to as having 
been consulted by the grand jury. I beg leave to make the follow- 
ing statement. ‘To the best of my recollection I never saw the 
publication, until the following circumstances brought it in view. 
One morning one of the grand jury came down, as is constantly the 
case, and requested my opinion upon the publication, which was 
then for the first time shewn me. I remarked that the publication 
charged Mr. Maguire with having confined a citizen, and I gave 
my opinion as a lawyer, that if the publication was false, it was a 
libel. I heard nothing more of it from that time until the finding 
of the indictment. I knew nothing of the proceedings of the grand 
jury. It is fair here to state to you that Mr. Lucas came to me 
and complained that one of the jury had developed the proceedings 
in this matter to Mr. Maguire, and wished to know what could be 
done with him. 


would be found; and then Maguire used the threats to Lucas, who repeated them 
to the grand jury, and on polling it, it came out, that Blair had informed Maguire; 
(although the grand jurors, we had supposed, were, in Baltimore, as they are 
every where else, sworn to secrecy, while their sessions last.) In this state of 
case, twelve grand jurors (out of an inquest of twenty-four) agreed to find the 
bill—the /east number which the law permits. If Papists, Universalists, and 
Infidels, be not counted, there might have been as many as two, or perhaps three, 
out of the whole inquest, for the bill! We confess, if it were not for deep sorrow 
for our country at this humiliating recital, we should rather exult than grieve, that 
such proceedings, for such a cause, under such circumstances, and on the part of 
such persons, should have had place against us. If ** the State of Maryland’’ can 
endure the scrutiny of time and light, and impartial truth, into these transactions, 
well are we content to do it. ‘There are those whose praise is harder to endure 
than their hate. 

* And what does he think of the influence of the trial upon his character? Or 
has he got advice on this point also? {t is not common for a lawyer to get a 
chance to regale himself on two ministers at once, nor to conciliate two great 
denominations by methods so easy as a centenary speech and a prosecution of here- 
tics. If the Methodists and the Papists should both take up a man, he would be on 
the top of the wave. But these are idle thoughts, and mean nothing—nothing at 
all; and we declare there is no malice in them; nor even in the commas that are 
scattered amongst them. 
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*Witnes (Maguire) continued. I shewed the grand jury a letter 
which I had received from Mr. Cross, and told them I pronounced 
the publication to be false—presume that the letter came from Cross 
—shewed it to the grand jury for the purpose of proving the pub- 
lication by means of the hand writing. (Here the counsel for de- 
fence asked to see the letter. Mr. Richardson remarked that it 
was in his possession. Mr. Schley stated to the court his reasons. 
Mr. Richardson replied. Court decided that it was nota part of 
the record, and consequently not a part of the case.) 

The question was again raised by the Hon. Mr. Crittenden, as to 
whether it was not proper to have the letter, which was part of the 
evidence before the grand jury, and which went to show, as the 
honourable gentleman contended, that the traverser was not actu- 
ated by malice towards the witness. 

Mr. Richardson contended that the court had decided time after 
time, that the State’s Attorney was permitted to conduct every case 
in which the state is a party in this court, in his own way, and 
further contended that the letter of itself was not evidence, being 
merely declarations after the publication. 

Mr. Schley rejoined, and said that the letter having been sent 
into court by the grand jury, that it was thereafter in custodia legis, 
and therefore proper to be read to the jury. 

Court decided it was improper. 

Question by Mr. Crittenden to Mr. Maguire. Did the traverser 
ever say to you that you were not designed to be injured by this 
publication, and that you were not in the mind of the writer when 
the publication was written? 

State’s Attorney objected to the question. 

Mr. Crittenden argued to the court the propriety of the question, 
inasmuch as the letter was ruled out. 

Court decided the question to be improper.t 


* No notice whatever is taken of what follows, from this point to the recalling 
of Mr. Loane, in the report of this case printed by Mr. Reilly, in pamphlet form. 
The following note, perhaps, explains the reason of this singular omission. 

+t The decision of the court in this matter seemed to us singular, and the con- 
duct of the State’s Attorney worthy of serious complaint. The facts are these:— 
The traverser received letters, in Kentucky, in the month of December, inform- 
ing him that Maguire had taken great offence at the /ibel in the November number; 
that the matter had been before the grand jury, &c. &c. He immediately con- 
cluded how the matter stood, and acted accordingly. 1. By writing to various 
friends in Baltimore, to have matters put into the best possible condition for a 
defence, just as they would if the Papal church were the open and avowed party, 
and especially by taking care that the chief witnesses were not put out of the way, 
nor, if it could be prevented, suborned, &c. &c. §r—-3”When, in consequence of 
these letters, Stazer was looked up, he was found missing, and by mere accident, 
(as men say,) and after much labor and pains, he and his family were found; the 
reader knows the rest astothem. 2. The junior editor of the Magazine was 
written to, advising that every thing consistent with truth and honor should be 
done to convince Maguire that we had never desired to have any difficulty with 
him, nor to meddle with him at all, and that we were willing to do and say all that 
was true, to repair any injury we had unintentionally done him. On the receipt 
of this letter, Mr. Cross wrote a note to Maguire, in his own name, expressing in 
general its views, and then published substantially the same matter, with other 
thoughts, in the number of our Magazine for Jast January, in an article entitled 
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It was here admitted that Mr. Maguire has instituted a civil suit 
against the authors of the publication.” 

Here Mr. Schley remarked that they were very unwilling to detain 
the court ; the Sheriff and a messenger had been sent in search of 
Mr. Samuel Lucas and B. H. Richardson, (members of the grand 
jury that found the bill,) but were unable to find them, and he pro- 
posed with the assentof the court toexamine them when they came 
into court. 

Mr. Richardson remarked that he should reserve to himself the 
right of ebjecting to the questions, if he deemed them illegal. 

Rev. Mr. Loanr examimed by the defence. In the conversation 
between myself and Mr. Maguire, he denied that he had a room 
fitted up withan altarin it. I stated it was so said inthe city. He 
replied it was no such thing Tf 

Mr. James L. Ripcrty examined by the State’s Attorney. Is 
one of the trustees of the alms house. In relation to the conduct 
of the keeper there are general rules, but a good deal is addressed 
to the discretion of the overseer in cases of necessity. The school 
room was prepared by order of the board. The board having en- 





‘*Our course for five years—Suit of Mr. Maguire.’’ Maguire took no notice 
of Mr. Cross’s letter. On our return from the west, we published, in our March 
number, an article entitled ‘‘Papism before the Courts of Law—Our Legal 
Persecution,’’ recapitulating the whole matter, and reiterating the true siate of 
the facts. Until thisarticle in March appeared, Maguire had no means of knowing 
that the letter of Mr. Cross was not his individual and spontaneous act; and when 
he went before the grand jury, in February, he produced and filed that letter, not 
for the absurd and ridiculous reason given by him, viz. to prove an article on B. 
by the hand-writing of C., but contrarywise, to prove the superior malice of B., 
even beyond that of C. The letter of Mr. C. was sent down by the grand jury 
with their presentment; and seeing that this let in an explanation from us, which 
would at once upset Maguire’s case, and which, but for his producing that letter, 
could not be Jet in, our counsel ordered and got an office copy of it. But behold, 
on the trial of the case it appeared that Mr. Richardson had withdrawn the letter 
and put it in his pocket, and claiming the right to conduct the case for ‘* the State 
of Maryland”’ *‘‘ in his own way,’’ refused to produce the letter; and the court 
refused to allow us to prove its contents by Maguire. Now as to the decision of 
the court, we have only to say, that as Maguire had made that letter part of his 
testimony to the grand jury, it appears to us perfectly clear, that we had a right to 
make him tell now, a// that he had told and done them; nor are we able to see, 
that it makes the least odds, whether Maguire repeated the substance of the letter 
to the grand jury, or whether he read it, or whether he filed it, to be read by the 
foreman. But asto the conduct of the attorney general's deputy, it is a more grave 
question, how he could say that he aimed only at justice, and yet keep back import- 
ant testimony from the petit jury, which was before the grand jury, and which, 
on being introduced, would show the whole matter in its real light. And as it 
regards Maguire, what can we say to a proceeding which files Mr. Cross’s letter 
when that course seems to bear hard on us, and then allows that letter to be taken 
back, when the taking of it back bears hard on us? Jn our poor judgment, that 
single transaction most conclusively shows the real character of the whole business, 
and leaves no room to doubt, that a far more important interest than any held by 
** John Doe’’ was the one which instigated all the proceedings against us. 

* Damages only $10,000: only eight hundred and fifty dollars a line, for writing 
the original parag-aph. This is far better than the rewards of electioneering. 

t This declaration of Maguire to Mr. Loane is precisely at issue with what the 
former stated to the court and jury, and with unquestioned and notorious truth! 
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tire confidence in the keeper,* are obliged, from their unavoidable 
absence, (only visiting the alms house once in two weeks) to repose 
a great deal in the discretion of the overseer. 


And here the testimony was closed, at one o’clock. 


Mr. Pitts rose to address the jury. He congratulated them on the fact, 
that this case, whose investigation had been protracted through so many 
days, had at length arrived at a point, whence they might at least look to- 
wards a conclusion ; not alone because of the gratification which its term- 
ination would bring to them and to the counsel engaged in the investiga- 
tion; not alone because the anxious crowds which assemble here daily, 
attested the deep and pervading interest which the public had taken in this 
case ; not because any feeling excited beyond the limits of these walls had 
brought other considerations into connexion with it; but because it in- 
volved on the one side the guilt or innocence of the aceused, and on the 
other, the question of protection to the character of the citizen. It was 
not wondertul, that the citizen should take a deep interest in the case, not 
on account of matters foreign to the immediate question at issue; but be- 
cause the State of Maryland being called to interpose for the protection of 
the citizen, she should equally ward off undeserved punishment from the 
accused. We may here find cause for the crowd of deeply anxious spec- 
tators; and however deep and pervading may have been the interest of 
the community, it has arisen from no feelings that citizens may not enter- 
tain. I am glad, gentlemen, for the counsel for the defence, and on account 
of those for the prosecution also, that in the evidence, and in the manner 
of conducting this investigation, no door has been opened for the admis- 
sion of any improper feeling. We would have regretted that it were 
otherwise; and I am glad, that we can now approach this case, with a 
view to the single and simple question of the guilt or innocence of the tra- 
verser, that beyond this, the limits of our inquiry cannot be enlarged. The 
State has alleged, by the grand jury, that the traverser has, in a paragraph 
published by him, libelled James L. Maguire. ‘The questions arising on 
this allegation divide themselves into several classes. First, it is for the 
State to prove the publication,—this is admitted. The next question is, 
had the paragraph reference to James L. Maguire? and if the State prove 
this, the question occurs, is it libellous? Having progressed so far, it is 
for the defence to show that either the charges in the paragraph are true; 
or that the traverser had such good reason to believe them to be true, as 
would be sufficient in the eye of the law to excuse him for their publication. 
Under these, many collateral questions may arise ; and though the exami- 
nation of the evidence may be tedious to you, gentlemen, I hope for indul- 
gence, from the patience you have already exhibited. First then, did this 
yaragraph, whose publication by the traverser is admitted, refer to James 

. Maguire? [Here the learned gentleman read the paragraph complain- 
ed of, and quoted in the commencement of this report, which set forth, that 
the alms house had been converted not only into a papal mass house, but 
into a papal prison, &c. and that an aged German Catholic, anxious about 
his soul, had been confined there by its papal keeper, &c.] He contended, 
that by the plain construction of language, this referred to Maguire, and 
was libellous on its face. How do we arrive at the conclusion, that it had 
reference to him? By the same means by which we arrive at the mean- 
ing of any other paragraph, by the rules of common sense. Without any 
reference to the parties, their character, or their standing—their position 
relatively, as high or low, let any person read this paragraph, knowing the 





* Which still exists undiminished? Do we so understand? Are the public to 


understand, that the mayor and the trustees of the poor intend to continue Mr. 
Maguire as overseer of the alms house? 
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parties, and he would immediately conclude it had reference to Maguire, 
and to no other person. The paragraph contains three allegations ; first, 
that the alms house was converted into a papal mass house; secondly, 
into a papal prison; and thirdly, by whom was this conversion made? by 
the papal keeper, lately appointed over that institution—Now James L. 
Maguire, save the matron, who is second in office, is the only person 
known to the law or the people, in the capacity spoken of, the overseer or 
keeper of that public institution. And that the most common understand- 
ing might not be mistaken in the person, he is not only designated by his 
official station, but landmarks and finger-boards are affixed to him, and 
his religion is given to the public. So far then as it relates to the papal 
keeper there can be no mistake; the reference in the paragraph to such 
keeper could be to no other person, but to James L. Maguire, and to him 
only. If then we believe him to be the person meant, must we not also 
conciude that the things alleged to have been done by the papal keeper, 
were charged upon James L. Maguire? If the alleged conversion was 
made, it must have been the work of some agent, and that agent could be 
no other than Maguire. If the thing was done, some one did it; who was 
it? ‘The specification is contained in the paragraph:—An aged German 
Catholic anxious about his soul, and seeking Protestant instruction, was 
confined in a cell by the papal keeper, &c.; and this had the double effect 
to convert the alms house into a papal mass house and a papal prison. 
But it is alleged that Maguire acted under the influence of a line froma 
priest, stating that the man was mad, and directing his confinement. 
And are we to confine ourselves to the meaning which the defence them- 
selves give to this? Was Maguire only used by the priest? Nothing can 
be plainer than that an act is done by the agent who performs it. The 
writer states that the man was confined by the papal keeper; Maguire 
was that keeper, and was the only person who could have done it. So 
thought every person in the community who read the paragraph, or heard 
of the charge. ‘This is plain from the testimony of the Rev. Mr. Loane. 
He, it is plain, was satisfied that it had reference to Maguire, spoke to 
him on the subject, and deemed the reference unjust to one who had shown 
such an anxiety for the accommodation of protestants. It was clear from 
Mr. Loane’s evidence, that people thought it had reference to James L, 
Maguire. ‘The next question to be considered is, is it libellous. If the 
publication was false, and if it imputed immorality, if it was calculated to 
injure his standing in society, as an individual, to alienate his friends, or as 
a public officer, to cause him to lose his office, then it was a libel on the 
face of it. If this paragraph was of this character, If it was calculated to 
produce these effects, or any of them, then was ita libel on its face. Ifit 
charge him with infamy, and injuriously affect bis social standing. If it im- 
pute to him that which would cause him to lose his office, or subject him 
to a legal prosecution; are these imputations nothing? The defence must 
either argue that they are nothing, or admit them to be libellous, If he had 
done as they say he did, can it be said that he had done nothing? But tne 
charge goes beyond an imputation of violation of individual rights. 
Would any person reading the paragraph suppose, that in taking in that 
aged man, Maguire was moved by considerations of charity ? The jury 
would not think so. It is averred that he was a Catholic, anxious about 
his soul, and seeking protestant instruction, and he was confined, as one 
of their witnesses said, lest the priest should lose one of his flock. This 
charge, then, imputes more tliana violation of individual rights, and reach- 
es to a restraint of the liberty of conscience. What else can it impute, 
when it charges that he was anxious about his soul, was seeking protest- 
ant instruction, and was in consequence, and on pretence of his insanity, 
at the instance of a priest, confined by a papal keeper? And is that no 
charge either against the individual or the public officer, calculated to in- 





> . en 
=. <= < eee ¢ ae ~~ a *, thas ; 
Pi + pes Se SR 


oe “i cael petal age 
bE LMT 


sot ” Sr grins 
: CP eer ate & oe fs - > tee 

a ere Feed Ye 2 age oe aan We 
SRA ERT OA ws : 


1840.] State of Maryland vs. Robert J. Breckinridge. 27 1 


juriously effect his standing? or rather is it not a charge, by the proof of 


whose truth he would be 
‘¢ Damn’d to everlasting fame?” 


And man who would so exercise the power of his office as to abridge or 
restrain the liberty of conscience, would deserve the deepest execrations 
that could be heaped upon his offending head; and yet forsooth this is a 
light charge! ‘They say an alter has been erected in the institution for 
Catholic worship, under his administration. Be it so: we have yet to 
learn, that the erection of an altar is a sin against the public good, the in- 
terests of society or the laws of the land, But it is charged, that he con- 
verted the alms house, a public charitable institution, into a papal mass 
house, meaning that he converted it to the uses and purposes of the Cath- 
olic church, to the exclusion of other denominations; and the other alle- 
gation is, that he imprisoned an aged German there. Is this no imputa- 
tion of infamy? of abuse of official power? But the defence say, they do 
not suggest otherwise than that he may have thrown open the portals of 
the institution from motives of charity, to save from destruction a fellow- 
being, to prevent him from raising his hand against his own life, and that 
therefore the allegation might be true, and he be innocent. I would re- 
joice in such a meaning as this—that the paragraph could be so construed. 
But is that the language of the paragraph; is that the meaning intended 
to be conveyed? Was it intended to be a eulogy on Mr. Maguire; on his 
kindness, his charity and his hospitality? When hospitality opens the 
door to him who needs its offices, do we say of the guest, that he is con- 
fined ; and kept in confinement till he is rescued by accident? It would 
be a strange and singular way of exhibiting good and charitable motives, 
to thus restrain a person of his liberty. ‘This publication, it is worthy of 
remark, charges that the man was confined not only tll released, but to 
inake the language stronger, till he was accidentally discovered and res- 
cued. I confess, | cannot see how you can find good, innocent and 
upright motives for this publication. If Maguire’s motives were good, if 
his conduct was right and praiseworthy, what motive, or what sense of 
duty could induce a public journalist to send it in this shape to the four 
quarters of the earth? Ask any one whose eye has seen this paragraph, 
if he can conclude otherwise, than that the intent was, tocharge upon Ma- 
guire a violation of the individual rights, and liberty of conscience, of an 
aged German. Suppose it then libellous on its face, has it been excused 
or justified by the defence? It is for them to show, that it is not libellous. 
They must shew either, that it was true, or that they had all good and 
sufficient reason to believe it to be true; or that they have rebutted the 
imputation or inference of malice. ‘The course of these proceedings has 
produced novelties in law and in fact. The first ground assumed by the 
defence was, that the publication was true. Did they succeed in making 
out the facts alleged ?—Have they brought forward any evidence to prove 
the truth of a single particle of their allegations? They have not the sha- 
dow of a foundation, a tittle of evidence, on which to rest a defence, drawn 
from the truth of the charges.—What is the evidence on their part? I 
would have been truly glad, if the question had been, not on the truth, 
but on the motive,—that the truth of the allegations had been entirely left 
out of the defence; for even their own evidence to that point came with 
overwhelming power, and stamped the publication with the brand of 
falsehood. No single circumstance proved made for its truth; and if the 
traverser had held solely to the truth of his allegations, he would now be 
stripped of all defence, and left standing naked to receive the punishment 
of the law. What is the evidence they have proved? asked Mr. P. That 
the Rev. Mr. McJilton was requested to pray with an aged German Ca- 
tholic ; that he did pray with him, and gave him such counsel as was 
calculated to give him a sense of his errors, and point out the proper course 
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for him to pursue if he wished a forgiveness of his sins. Mr. MeJilton 
called on him again, and he was not to be found at home. It was proved 
that the old man had been to the alms house, and when sometime alter 
McJilton told Maguire he had heard of his being there, did he deny it? 
No, he said he had been there, and turning to the book, showed where he 
had been charged 40 cents. Mr. P. reviewed the conversation between 
Maguire and the reverend gentleman, in regard to the man’s confinement, 
up to his being placed in a cell ten feet by twelve, with a good light and a 
comfortable floor. ‘This is all the statement proved to sustain the allega— 
tion that anaged German Catholic had been confined in consequence of a 
line received {rom a priest. But let us see how far this statement will 
shield the traverser from punishment for a false libel? Instead of giving the 
affair the strong light in which it had been placed by the publication; in- 
stead of proving that Maguire had confined him without warrant; the 
statement proves that this aged German had been permitted, on his own 
solicitation, to come into the alms house for one night, and the next day, 
on paying the 40 cents demanded, was permitted to go out. This is the 
full extent of the truth proved to justify the charge. ‘True they have 
proved that an aged German Catholic was for one night in the alms house, 
and in the cells, but does it sustain the allegation that he was imprisoned 
there? What dues the imprisonment in this allegation mean? It alleges 
that he was taken to the alms house through fraud; through a line from 
a priest; and that Maguire lending himself as an agent to this fraud con- 
fined him in the cells. Confined him! How confined him: By letting 
him come into the house to come and go when he pleased? Is this impri- 
sonment? No, gentlemen, it is not the meaning of imprisonment. Impri- 
sonment is a restraint, an exercise of violence to deprive a man of personal 
liberty. Has there been a violation of personal liberty here? No, sirs, 
the man acknowledged himself the recipient of kindness extended at his 
own request; there is no restraint to his going forth, and he returns to his 
friends. Is this the confinement alleged in the publication? Did I not 
know, continued Mr. P., that this allegation would be supported by the 
gentlemen with legal knowledge, ability and eloquence, did 1 not know 
that they intend to exert every means to sustain the point of the defence; 
I should not think it worth while to tell you that confinement in a prison 
house is a restraint of personal liberty, and not the reception of a man at 
his own request to be released at his own desire. But we have other evi- 
denee that no restraint was put upon the man. He alluded to the child 
who had been placed upon the stand; that beautiful child, the daughter of 
the old man, that child from whose pure face the hand of time had not vet 
wiped the image of God’s likeness; that child whose countenance still 
beamed with innocence and truth; one old enough to feel a father’s 
wrongs, and intelligent enough to rehearse those wrongs to the jury; old 
enough, and judging from her manner, with a heart to feel a wrong done 
to him. Now look to the evidence of this child; recollect her manner and 
her words, and tell me if there was a look from her innocent face or a word 
fell from her pure lips that could be construed into a thought that he had 
been wronged? She said he had been absent for a night and she did not 
know where he was; that she had gone to the alms house to look for him 
and there she found him. I looked, said Mr. P., at her when she was 
making this statement, to see if, in her countenance, there was any sign 
that she felt that her father had been restrained, and I could find nothing 
but the language of an ordinary visit to the alms house to see her father, 
and pleasure at finding him. When she went to the alms house she asked 
to see him and she was sent to him; she was not old enough to take him 
home herself, and she returned to the city, sending some one who brought 
him home. Well now, continued Mr. P., from the time when the child 
was introduced to the scene of this “suffering,” this “prison house,” to 
the time of her return, there is not a single fact nor a single look that dis- 
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closes a father’s wrongs—a belief that an outrage had been committed on 
a father’s liberty. She was asked if her father was locked up; she replied, 
no, he was not, there was a piece of wood in the staple; the door was 
opened to her and she was admitted tu him. This is every tittle of evt- 
dence that we can look on as even tending to prove the truth of the aliega- 
tion that Maguire had confined the man. There is not evidence sufficient 
tv cast the shadow of a suspicion on the keeper that he imprisoned the 
man, or give to the act the character of the charge with which he ts as- 
sailed and libelled in this magazine. We say that they have not succeeded 
in raising proof of a suspicion that the charge is true. We come now, said 
Mr. P., to the probable cause of the publication, the reasonable grounds for 
believing the statement true. Not succeeding in making out the truth of 
the statement; not succeeding in justifying their assertions by proving 
them to be facts; the defence now is, that notwithstanding that the truth 
was not established, the party had reasonable grounds for believing them 
to be true. ‘This gave rise to the argument before the court, and the de- 
cision of the court is that the evidence on that point is left to you for what 
it is worth; the court does not say that it is a justification. It is left for 
vou to decide if a person cap publish a faise statement and escape from 
punishment, because he was told it was so; it is for you to say whethera 
party libelling another is excusable because some one told him. How was 
the party here told? The evidence shown here io excuse the publication 
—it is not pretended to justify it—consists of rumors detailed by several 
individuals; and what were they? We commence with Mr. Owen, who 
tells the Rev. Dr. Breckinridge that he had heard from Mr. Davis that a 
German Catholic had been confined in the alms house. through a line from 
a priest, and he refers to Mr. McKane and Mr. Cherry as also having 
heard of it. The matter was talked over in the presbytery alter the close 
ofa meeting, not because it was confirmed, but as a rumor, of which all 
referred to Mr. Davis asthe source. The Reverend Dr. Breckinridge him- 
self was not prepared to assert its truth, as was shown by his language in 
the presbytery and in the article. He had not-suffcient information to 
make the statement. In the meeting he asked for further particulars and 
information! If he acted on reasonable grounds for belief in the truth 
when he published the article, such as he should have done, why did he 
ask for further particulars? Why it shows beyond al! cavil, that he con- 
sidered it as a rumor which needed further confirmation. By referring to 
the paragraph, we find that he published it in the hope of getting further 
information ; that he was not satisfied, and in the hope that the gentlemen 
he had asked wou!d be successful and get further particulars, he published 
iie— What does this amount to? Why, that Mr. Owen communicated to 
Mr. B. that which he considered a rumor himseif. What further particu- 
lars were obtained? What more was ascertained of the truth? Not a 
single fact. And not, with all the zeai and patriot toil which we have a 
right to presume was exerted by those who undertook the task, were fur- 
ther particulars obtained until afier the publication. It was all rumor. 
Mr. Breckinridge heard it from Messrs. MeKane and Owen, who heard it 
from Mr. Davis, who heard it from a black woman, and a slave at that, es 
he expressed it. Mr, Davissays he cot up one morning and was walking 
to the lamp post, when a black woman asked him if he knew Mrs. Stazer 
was dead. “No, is she?” said he. ‘“ Yes,” she replied. ‘ Then it is 
good for the old man, for he wi!! have no more to pay for her in the alms 
house.” Here, then, we have the rumor in a circular, going round and 
round, and swelling at every turn, Dr. Breckinridge hears it from Owen 
and McKane, they hear it from Davis, and he hears tt from a black woman! 
Now, argued Mr. P., it is a curious question, involving matter of serious 
moment to every one of you; involving subjects of grave import to all the 
community, whether evidence light as this; evidence which is baseless in 
the law — is not to be admitted in proof of any other criminal act, 
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shall be the license for a libel. Whether it is to be said in the state of 
Maryland, than an idle rumor is to be received as justification and prove- 
cation for a libel on one of her citizens.—It is of serious importance to 
know whether the character of every individual is to be at the mercy of the 
conductors of every periodical, and at the mercy of those who gather ma- 
terials for a paragraph. It is for you, gentlemen, to decide. Thus far we 
have nothing but rumors of what Mr. Davis said, but when we go farther, 
and come to Mr. Davis, that honest old gentleman is amazed that what he 
had said is published in such a strange shape; he is amazed to find that 
his conversation had furnished a “ fine paragraph for Dr. Breckinridge’s 
amphlet;” he is astonished that what he said he had heard from an old 
lack woman had swollen into a matter in which the “ public good” is 
concerned; he is surprised that what he had spoken as gossip had grown into 
an event that cast before it a shadow of mighty wrong! No doubt the old 
gentleman had a treat in the way of novelty when he heard the story had 
rown into so momentous an affair. It was a good story, and he might 
too modest to take all the credit of being the author of the life, impri- 
sonment and release of Mathias Stazer, for he was not inclined to take a 
copyright according to law, and declined the authorship. He was asked 
if he had said what it was said he had told; he answered. no indeed IJ did 
not. He met Stazer in a barber’s shop, where he was expressing concern 
for his soul. Whatdoes Mr. Davis do? He did that which, as a good citi- 
zen and a good Christian, he should have done ; he advises him of the way 
to his salvation; he sends a minister to him; the next day a black woman 
tells Mr. Davis that Stazer’s wife was dead—Stazer has gone to the alms 
house ; Davis tells this to McKane and Caleb Owen, remarking, it would be 
a fine chance for the priest to fix the old man; and this it is that Mr. Caleb 
Owen thinks would make a fine paragraph for Mr. Breckinridge’s pam- 
phiet. Mr. Davis, however, was not willing that it should, and so ex- 
presses himseif. But, say the other side, Mr. Davis is mistaken; his state- 
ment here is not what he truly said. The object of the cross-examination 
made by the gentlemen, must have been intended to disarm the evidence 
of Mr. Davis, and avert the effect it would have on the case. Now gen- 
tlemen, said Mr. P., the character of Mr. Davis needs no defence from me ; 
the truth is stamped in every feature of his face, and his evidence must 
convince every mind of its truth. But supposing they succeed in upsetting 
his evidence, what would be the result? What would they prove? Why 
that they had published a rumor as truth, which they had obtained from a 
man who could not be depended upon; that they had published a libel on the 
authority of a man who, on his oath in a court of justice, was not entitled 
to credit. They poison the fountain of their information, and place them- 
selves in the novel position of seeking to excuse a libel because it was pub- 
lished on information derived from a source poisoned by falsehood, and un- 
worthy of belief! But they may say that Dr. Breckinridge had no con- 
versation with Mr. Davis in relation to this affair. Dr. Breckinridge, 
continued Mr. P., is an eminent and a deservedly esteemed minister of the 
gospel; he is the editor of a magazine, and the publisher of the matter 
complained of as libellous. Now we say that the Rev. Dr. Breckinridge, 
as a minister of the gospel; asa professor of that religion which inculeates 
every thing that promotes charity and love among men, and desires peace 
among mankind, ought to weigh well every thing that has a tendency to 
injure a fellow ereature. He should have been slow to believe, and slower 
to have published any thing of the kind. Holding that position, he, of all 
men, should hare been prudent and circumspect in publishing such a 
charge, lest by doing it hastily he should do an injury to the party accused. 
But the gentleman may say, Dr. Breckinridge had no opportunity of as- 
certaining the circumstances from Mr. Davis. The Rev. Dr. Breckinridge 
was referred to Mr. Davis as the person from whom the rumors emanated ; 
if he wished to publish the circumstances for the purpose of doing good, he 
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should not have desired others to collect further particulars when he could 
have obtained the facts without employing delegates. I say that by 
Christian charity; by a spirit of forbearance; by a regard for the peace uf 
the social compact; he was bound to go to the source from whence the 
charges originated, to have ascertained their truth himself before he pub- 
lished them to the world. But, continued Mr. P., every circumstance is 
strong in favor of Davis’s evidence being true, and that he did not tell what 
it was said he had. The errors were committed by the gentlemen who 
went to collect “further particulars.”” They went to collect them to be 
used for some purpose; to be published in the magazine—to furnish a par- 
agraph for Dr. Breckinridge’s pamphlet. With Davis there was no such 
motive; he had nothing to cause him to forget what he had teld them, or toe 
exaggerate it. The error does not lie in him, but on the other hand, it more 
probably lies with those who in their pursuit after information, are ready to 
graspatevery thing. Their zeal and anxiety to obtain information for one 
they deservedly respected, has induced them unconsciously to exaggerate. 
Caieb Owen’s language, showed that they were on the alert for a paragraph, 
for when he was told by Davis what he knew, that information was calculat- 
ed, in the expressed impression of his own mind to make a nice paragraph 
for Dr. Breckinridge’s pamphlet. Then, argued Mr. P., we can readily re- 
concile the variance in the statements of those who were thus biassed and 
Mr. D., who had no inducement to bias his mind. Mr. D. is ne doubt cor- 
rect, fur in his own language, how could he tell that which he did not know; 
he, as a religious man, would be on his guard against telling a falsehood. 
We think these circumstances show conclusively that the other gentlemen 
were mistaken. But we shall be told, said Mr. P., and it will be urged 
with the power and eloquence the gentlemen on the other side so amply 
possess, that the conductors of the public press should be protected in their 
efforts for the promotion and protection of the public good ; that they whe 
have placed themselves as sentinels on the watchtower, should be permit- 
ted to give warning of the approach of danger. We do not dispute the 
doctrine; we go as far as they do; as far as any man in this community 
to protect the liberty of the press, and shield it from destruction. But the 
liberty of the press does not consist in rash statements, or publications false 
and injurious to individuals. The liberty of the press, in the language of 
the eloquent Hamilton, consists in the right to publish with impunity the 
truth, and no good man would wish it to go beyond the truth. Such is 
the liberty of the press, hedged round with constitutional protections, 
placed by our forefathers, who knew the grievance of its deprivation. Such 
is the liberty of the press, and we would not restrict it one hair’s breadth. 
But the conductors of the press should recollect that when they undertake 
to publish that which is injurious, they step beyond the liberty of the press ; 
and no man has that right. Though they have placed themselves as sen- 
tinels on the watch tower to protect the public good, they dare not pub- 
lish that which is false and injurious, without incurring the punishment de- 
servedly imposed upon those who transcend their privilege. Now apply 
this doctrine to the publication complained of and you will find that there 
is not a single statement in the paragraph which their duty to the public 
required should be published. What, sirs, will it be said that a publica— 
tion like this was for the public good? ‘That it was made because the 
writer stood ready to advocate the cause of the wronged and the poor? 
Gentlemen, the interests of the poor, the safety of the community, and the 
punishment of the oppressor, depend on no such protection. What! has 
the wing of the law become so weak that the citizens are to be protected 
under the shadow of a monthly magazine? What, has its arm become 
so paralyzed and its efforts so restrained, that it is compelled to give toa 
monthly periodical the power to destroy the character and reputation of 
whomsoever it may please to assail? They say that the publication is not 
libellous ; that thev have for the first time to learn that it was wrong to con- 
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vert the alms house into a mass house. Why, if they have yet to learn 
that; why, if they did not know it, do they charge it as an offence? If 
it was not an offence, | ask you what motive of public good says that they 
should publish it? If Maguire did not wrongfully confine an aged German, 
why are they called by an interest for the community to publish that he 
did so? The publication we have shown to be false, it is injurious, and 
there is no motive of public good ty» excuse it. But it is said there was 
great excitement about the matter of the German being in the alms house, 
Where was the excitement? Really, except in this circle who had the 
Story in their charge—swelling at every feature and increasing at every 
step,—there was no excitement among our citizens. No one heard of this 
“ outrage ;” no one was excited about it; no paper published the circum- 
stances of this most woeful wrong done toan old man. Here are talented, 
enterprising mammoth sheets, and here are our able and industrious, bold 
penny sheets, ready to expose wrong, yet with all their vigilance they ne- 
ver heard of the excitement. Gentiemen, this excitement never existed. 
If it did, the “ public good” was suffered to stand under excitement until 
a monthly magazine could be published. ‘I'he public good was in danger, 
and the abstract motive of good is argued for the publication ; but is that 
the way to protect the interest of the community? What, sirs, was it the 
protection of the public good to hear of an outrage; then to leave town, 
and leave the city slumbering on a mine until the time came for the pub- 
lication of this magazine—this Literary and Religious Magazine—to awa- 
ken her from her slumbers to the knowledge of the public good! Do they 
tell me; do they tell you, that this is a regard for the public g good? That 
itis a recard for the interests of the public that induced them to write an 
article, and perhaps lock it up in the editor’s desk until they are ready to 
publish it ina magazine? ‘Vhe gentlemen have asked us to strip the par- 
agraph of all collateral and extrinsic matters, and tell if it isa libel. Yes, 
strip itof the vestments with which it has been clothed; disrobe it of those 
garments which the eloquence of the gentlemen who are the counsel for its 

authors, have thrown around it; expose it naked, without the exciting sub- 
jects with which it is encompassed, and what isit? Why a publication 
that is untrue; a publication unauthorised by the good of the public, 
and a publication unjustified by the position assumed, that it is true; un- 
excused by the bare excuse that it was made on reasonable grounds for 
believing it to be true. Task vou, continued Mr. P., to apply to this evi- 
dence your most rigid judgment; you have a right to require full and suf- 
ficient evidence of the nature of the motive; and especially in this State 
where the party has the privilege of jusulyi ing himsel! by showing the truth. 
If he had not that privilege , the re might be some excuse for not bringing 
all the evidence before you; but that is not the ease here, he is allowed to 
mive the truth, and failing in that, is now, by a decision of the court, per- 
mitted to give evidenee of the motive. UH they had chosen, they would 
have had the victim of all these wrongs before you. The hapless victim 
of the cells was summoned here to tell the secrets of his prison house ; but 
the evidence was not used. They had a right to decline it; but when the 
truth is allowed to be given | would tell you that the most rigid examina- 
tion of evidence of motive should be made. They have utterly failed in 
showing the truth; but supposing they had succeeded in establishing that 
an allusion to the priest or others was true; we have proved that every 
allegation levelled ait the keeper is utterly false. 

(Mr. Pitts had not concluded at 3 o’clock, and the court adjourn- 

ed until to-morrow. | 


Tuespay, March 17. 


Mr Pirts, on resuming his address to the jury, reminded them that at 
the hour of adjournment he had been commenting upon the evidence in- 
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volving the question of motive, and had urged that it was a question for 
them to decide whether there was malice in the publication or not. He would 
not go into any further discussion of the question of malice, but would, that 
they might more readily and understandingly apply the evidence in the pre- 
sent case, refer to a few books to show what the legal definition of malice is ; 
that it was not in the legal definition, that atrocity of mind which we all ab- 
hor; that it was not a set and fixed determination to do an injury ; that it was 
not in law a premeditation to do wrong, and that though the indictment 
set forth that the publication was made wilfully, maliciously, &c., such 
were but the set terms common to such documents. He wished to show 
by these authorities that they were not to find that the writer was actuated 
by those unpardonable inducements. The law considers that malicious 
which tends to degrade, or is injurious to another, and no man can 
without legal malice, publish that which is false. ‘To show this definition 
he quoted the opinion of Judge Story in 4th Mason’s Reports. Also, 10th 
Seargeant and Lowber, and 7th Cowen’s Reports. These he read for 
the purpose of showing that the jury was to find that the intention was 
malicious in this sense, and without legal excuse; and these authorities 
told them that they were to apply the evidence given, and ask themselves 
if it constituted an excuse for such a publication as was injurious to the 
individuals alluded to. He wished to show that such was the malice in- 
tended by the legal acceptation of the term, and they were not to be start- 
led when the gentlemen on the ether side urged on them, as they no 
doubt will, that the party, who from his standing must be above such feel- 
ings, never felt towards Maguire any personal hostility. Mr. P. cared not 
whether the Rev. Dr. Breckinridge ever heard of Maguire; he cared not 
whether Maguire ever entered into the mind of the writer of the publica- 
tion. If the publicatiun be false, that was not the question for them to de- 
cide. ‘The question was whether the publication was calculated to bring 
Maguire into disgrace by a false accusation of violation of duty; and if 
it did it was malicious in the eye of the law, and the jury had nothing to 
do with the feelings of the writer towards Maguire. Leaving now the 
part of the case made by the defence, he would remark that he had not yet 
presented to them the case as made out on the part of the State.—They 
had heretofore taken up the subject, and admitting to the defence all 
that they could show, the State had shown that the defence had failed in 
sustaining their position. The State would be willing to rest the case here 
and contend that neither the truth of the statement nor the absence of 
malicious motive had been shown. But lest it should be supposed that 
such was not the case by those who were anxious that the facts alleged 
in the publication should be true; that it should be so surmised by those 
who desire to get a verdict to patch the accusation up; or that Maguire 
was a man of such a character that it required a verdict to patch it up; 
the State had taken upon itself the onus of proving that the accusations 
were false, and that in the whole range of the courts there never was a 
case so devoid of foundation; there never was a case of a character so 
utterly devoid of the most remote possibility of the statements being true: 
that the truth had not only not been made out by the defence; but on the 
other hand, that the State of Maryland has produced to this jury proof that 
these statements are false, and therefore malicious. The first charge is, 
that Maguire had converted the alms house into a mass house, and there- 
by excluded all other denominations except the Cathalics. How have we 
swept away thischarge! We have not left a vestige of its truth large 
enough to be seen by the jury; not enough for the counsel to base an ar- 
gument upon. We have proved it false by ministers of the gospel; men 
who have no other motive in giving such evidence than the motive which 
actuates every Christian 5 to see right done to the wronged. They have 
come upon the stand and shed upon this charge a light that has dispelled 
the dark shadows of the columns of this Literary and Religious Magazine. 
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We are told that he had never on any occasion a leaning towards the 
church in which he had a birth-right; that he has never shown a disregard 
for others, and has never omitted by a single act to give them every facili- 
ty for their worship. We have called ministers of the Methodist church, 
and they told you that he has done every thing he could do to render them 
comfortable and enable them to improve the moral condition of the paupers ; 
that they were always received with cordiality. ‘This testimony (continued 
Mr. P., after alluding to the evidence of Mr. Loane,) has shown that he 
has given—no, not tuleration, for the Jaw does not recognize the word, no 
man has the right to give toleration, it is a right guaranteed by the law 
of the State, and under it every man claims the right to offer up sacrifice 
to the Deity in the way he believes most proper ;—but that he has given 
every denomination the privilege they had aright toclaim. Here are 
ministers of a different religious persuasion testifying to this fact, and if 
there was religious prejudice, we might have some cause to look for it 
here; but they had no such feeling—no, thank God, no religious preju- 
dice exists that can make a man conceal the truth, This evidence we 
have shown, and such testimony makes the conduct of Maguire most clear 
in his official duty. We have also the testimony of the members of the 
society of Friends, who also concur in these proofs of there being no ob- 
struction made to their mode of worship. Looks this like a disinclination 
to admit other denominations, asked Mr. P. Looks this like converting 
the alms house into a mass house? All they could prove,—and bear in 
mind that it was done at the request of a priest,-—-was that he had caused 
an altar to be made—three pieces of boards put together in the institution. 
What! said Mr. P., are we to be told by Dr. Breckinridge, that if the 
Methodists, who from their peculiar mode of worship require a private 
room for class meetings, it is a violation of duty on the part of the keeper 
to accomodate them ?—That it was adverse to the public interests to allow 
them a private room? Well, sirs, if it is not, how, in the name of re- 
ligious liberty, is it—why is it that he is to be held up to the public scorn 
because he allowed an altar to be made on which might be laid that which 
was considered necessary to the worship of God by the church in which 
he had been brought up? Gentlemen, it comes to this, the whole charge 
amounts to this: That he is to be held up to scorn; that James L. Ma- 
guire is to be held up as a man who has perverted this office to base ends: 
and why? Because in the exercise of the discretion given to him by the 
trustees, which awards to one sect the same privilege as another, he has 
accorded the Roman Catholics of the city of Baltimore the poor boon of 
setting up an altar on which to say mass. Gentlemen, continued Mr. P., 
coming as you do to try this cause without prejudice, and as I know you 
will try it, can it be said to you that because he has made such arrange- 
ment as the members of the Church of Rome consider necessary for their 
worship, he has violated his duty? Is the erection of this altar to be held 
in law, an excuse for the charge that he has converted the alms house into 
a papal mass house? It is for you, gentlemen, to deliberate what such an 
excuse would lead us to, and to what a licentious freedom of slander it 
would lead men to. But they allege that he has converted the alms house 
into a papal prison. What proof have they given of the truth of this? 
They have shown that the man was rece!ved without an order and placed 
in the cells. We have shown that it has long been the practice to receive 
persons without an order ; and this we have shown by their own testimony. 
They no doubt will depend upon the fact of his being discharged without 
an order, to argue that there is an opening for suspicion that he was taken 
out secretly ; now we have shown that it has been declared proper by the 
board of trustees to discharge a person on his board being paid. This 
man was discharged in that manner; the amount was entered in a book, 
and there shown by Maguire. Well now, in the name of commun sense, 
J ask wherein was this a violation of duty or of law? He discharged the 
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man on his board being paid. What! can we believe a man who, in viola- 
tion of his duty, converts an institution into a prison house, would keep a 
day-book and ledger to show the fact? That he will keep a day-book and 
ledger in which he will charge himself with his sins on one side and enter a 
credit for his virtues on the other? That a man who has committed an 
act of injustice would write in them, ina legible hand, the proof of the 
deed he has done? These are facts, urged Mr. P., in conelusion, and can 
twelve intelligent men suppose that a charge so groundless could have come 
through such a shape and be excused on such grounds? It cannot be. 
Then what is left? You are appointed the organs of the law to tell wheth- 
er the character of citizens shall be protected through the law 3; the citizen 
owes to the State allegiance,and in return for that allegiance the State is 
bound to protect him in his property, and what is more dear, his character. 
The State cannot—does not—would not wish to refuse him protection. — 
He has a right to appeal to her for redress, and by whatever term this 
prosecution may be called, the State wishes nothing but justice to be given. 
They may call it persecution if they please, but, gentlemen, the State can- 
not persecute. No individual need fear that the power of the State will 
be used for persecution; he need fear aught but justice. Let hiin come 
here prepared for justice; let him come here armed in the panoply of truth, 
and he has no persecution to fear; but if he is not thus armed; if he is 
not thus prepared and he meets with the justice he dreads, no man has a 
right to say that he is persecuted by the State of Maryland. She gives 
equal justice to all, and every man, no matter what his station may be, 
is held responsible to her for an outrage committed on another. The jury 
can know no distinction of persons, and I know, said Mr. P. that you will not 
hesitate to pronounce upon the guilt or innocence of any man, no matter 
whether he is adorned with the gilded trappings of wealth or covered with 
the tatters of beggary; that whether the person breught before you is in 
the ermine that adorns the mantle of the minister of justice, or the robe 
that covers the minister of the gospel, your verdict will be awarding to 
justice as demanded by the law, and the court will award that which the 
law appoints on your decision.* 

Mr. CritTeENDEN congratulated the jury, and congratulated counsel also, 
that this tedious and long-protracted investigation had now made so near 
an approach to a termination. We have, said he, been tossed about for 
several days on the billows of law and evidence ; and for myself, I feel like 
the mariner entering the destined port, after a long and tempestuous voy- 
age, as if we were about to enjoy repose from the rocking of the billows, 
and the roaring of the surges were about to salute our ears no more. I 
am not acquainted with you, gentlemen; but what of that? The charac- 
ter of that tribunal, the jury-box is the same every where throughout the 
country. I would appeal to you, as toa jury of my immediate neighbors ; 
and | feel a firm confidence, a strong assurance, that justice, full ample and 
perfect, will be done to my client in thiscase. My wish is, and it shall be 





* It seems scarcely necessary to make any comment on the foregoing harangue. 
Mr. Pitts is a very nice young gentleman; the son of one preacher, the brother of 
two more, and the candid, civil, and just opponent of still other two. He deliver- 
ed his discourse, of four or five hours, of which the foregoing is a tolerably good 
report—taken from the Sun—with great pomp of diction and gesture, in deep 
falsetto tones, and with many tokens of smiling applause from a bevy of papal 
lawyers, gentlemen, boys, &c. &c. who hung upon his accents. If the tone of 
commendation to Mr. Maguire should be thought a little, a very little overdone, 
it may be easily excused, as between old political cronies, and as coming in— 
under the circumstances. For the rest, our only remark is—read the testimony. 
The curious reader will observe that the report of Mr. Pitts’s speech is very nearly 
as long as that of Mr. Crittenden and Mr. Schley united. We know of no reason, 
exterior to the reporters, for such a result. 
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my care, to discuss this question in a plain manner, so as to make it clearly 
understood, and to do this with all pessible brevity. Is the matter charged 
libellous? And if so,to what extent has it been justified by the evidence ad- 
duced? There was a time, when a party charged with the publication of 
a libel, only made his case worse by proving the truth of his allegations ; 
a doctrine which laid the axe at the root of truth, and liberty and morals, 
What then is truth, that it should be a crime to publish it? But that time 
has passed away; its darkness has vanished before the light of advancing 
morality, intelligence and civilization. The time was, but it is not so now, 
for the legisiative wisdom of the State of Maryland has permitted the truth 
to be given in evidence fur the purpose of justification. I must now con- 
sider how far this paragraph, taken in its worst sense, may be considered 
libellous. [Here Mr. C. read the paragraph, so often already quoted and 
referred to in the progress of this trial.] It is insisted, by the State, that 
this paragraph charges Maguire with converting the alms house to uses 
and purposes, for which it was not designed. Suppose Mr. Breckinridye 
to have charged him with converting the institution into a papal mass 
house, how far has the proof fallen short of the charge? Maguire sees fit 
to consider the conversion imputed to him asa crime. It is in proof that 
under his superintendence, for the first time, an altar was coustructed and 
a room set apart for its erection. Is not this proof of the trath? It may 
be said, that the conversion of one room to such uses, would not be a con- 
version of the whole building. This would be merely a question on which 
Mr. Breckinridge and Mr. Maguire might differ, the former contending 
that the erection of an altar in one room, was sufficient to justify the alle- 
gation; and the latter, that it would require altars in two, or three. ora 
dozen, or all the rooms in the building.—Maguire further says, that this 
publication charges him with imprisoning an aged German. Mr. C. 
deemed it necessary to look closely into the history of this part of the 
transaction, which he characterised as mysterious. He enumerated the 
circumstances of Stazer’s anxiety about his soul, his conversation with 
Davis, his interview with Mr. M’Jilton, his request to that gentleman not 


‘to pray loud, lest Collins should hear him, and Mr. M’J.’s subsequent ina- 


bility to find him for further religious instruction. Why could he not find 
him? Because that in the interval he had been taken to the alms house. 
These facts are proved. ‘That he was received at the alms house, put into 
a cell, and released on the second day afterwards, are matters of fact, not 
rumor; they are facts proved. It is said he was put there for his good. 
But we contend, he was not a fit suject for admission. He was not a pau- 
per ; the poor house, as the alms house is understood to be, is for the recep- 
tion,entertainment and support of paupers. It is sometimes used to receive 
offende:s, but he was neither liable to its punishment, nor entitled to its 
bounty. He was taken there and shut up, at a critical time #60, when he 
was anxious about his soul, when he was apparently about tocut loose from 
one church, and attach himself te another, both being respectable. At this 
critical moment he is thus shut up; and this isin proof. ‘There are some 
inconsistencies too. Collins, who took him there, says he refused to see his 
wife, but wanted to go and stay there himself. Others say he did want 
to go and see his wile. Collins said he told him, that if he took him there, 
he would bring him back. One would suppose, that if Stazer wished to 
remain there, the last person he would ask to go with him would be Collins, 
who told him, he would bring him back. How does he account for his 
going with Stazer then? If he did not want to see his wife, why did he 
go with him, merely to bring him back? ‘There is contradiction and in- 
consistency here. ‘These facts are proved; and do not ail these circum- 
stances present the affair as a mysterious transaction? Stazer was re- 
ceived contrary to the ordinances of the establishment, he was confined 
contrary to the rules, discharged contrary to the regulations, disappears 
mysteriously and is found, some weeks aiterwards, some six miles out of 





Pipe ns 


rus r 
Bs ke Fe a OO 
SMO 


1840.} State of Maryland vs. Robert J. Breckinridge. 281 


town. He had a house in town; he had a family, at least two children, 
one of whom is that beautiful and innocent girl so eloquently described by 
his learned friend ; was it not strange, then, that he should go off without 
their knowledge, and without making any provision for their care and 
safety in his absence? When at every step we find some strange oint 
in this affair, have we not cause to look upon it with a jealouseye’? If all 
had been fair, and all right, they might have some reason to complain ; 
but if they will make a mystery of their conduct, they have no right to 
complain, that the world cannot understand them. They may have felt 
called to act thus by motives of humanity and Christian charity—it may be 
so, but if it be; the mystery of the conduct forbids a perfect understanding 
of it by the public. But they say we have charged them with illegal im- 
prisonment. ‘Ihe imprisonment was certainly unlawful. The house is an 
alms hause, not a prison; he had a wile there, but was not himself a pau- 
per, a fit subject for admission; he had no right there ; yet he was received, 
and confined in what the counsel on the other side called * a comfortable 
cell, ten feet by twelve, with a dry floor.”” Who could object to such com- 
furt as this? And if the keeper might do this in one case, might he not 
do the like also in other cases? And even my learned friend (Mr. Pitts) 
and myself, if we should visit that establishment, might be made expefi- 
mentally acquainted with the comforts of “a cell, ten feet by twelve, with 
a dry floor.” Was the man mad? ‘There is no eviderice that he was 
mad at any time ; except at this particular point ; nor is there evidence that 
he was mad then, unless a religious excitement of the mind, a wavering 
between two churches or systems of faith and worship, unless this state 
of the mind be evidence of insanity, there is none ; yet the sole pretext for 
his confinement is that he was a madman. And if the confinement of this 
man was not against law, why charge that we allege against them an ille- 
galact? It is because they see fit to draw the inference. If they shroud 
themselves in mystery, how can we be blamed for not understanding them ? 
They have no right to complain, if wedo not. Viewing the paragraph in 
its most unfavourable light, we would be willing to rest our defence on the 
truth of it. He now called the attention of the jury to another view of the 
ease, more worthy theirattention. He read the paragraph, and asked the 
jury to read it, and determine its meaning. Does it imply first, that the 
alms house was converted into a mass house, and afterwards into a prison? 
By whom? By the trustees? By the officers generally, or by Maguire 
in particular? ‘The writer says not by whom it was done ; but on what 
he considered good and sufficient information, from a source entitled to 
credit and confidence ; he asserts the fact that it was done, but affirms not 
by whom. ‘That an aged German was anxious about his soul—that is 
true ;—that he was seeking Protestant instruction—that is true; and so 
through the various things affirmed, even to his confinement—all true ; 
but throughout the passage no mention about Maguire, not one word is 
said about him. ‘Throughout all the paragraph no allusion was made to 
him, unless it be in that part which speaks of a line being sent to the papa’ 
keeper and the man being confined by him. And if this had any refefence 
to him, I would ask you, as just men, is any thing defamatory of Maguiré 
affirmed there? If he received a line from a priest, aud on that high au- 
thority received and confined a man contrary to the rules of the institution, 
is there any thing in that to affect his character? The allegation relative 
to the mass house, unless by the tnost violent construction of language, 
cannot apply tohim. No allusion is made to him, unless it be in reference 
to the confinement of the man; and that only by a violent construction. 
Suppose you should consider the allegation as to the conversion into a prison 
applied to him ; the court will tell you there must be malice to constitute 
crime, that malice is a necessary ingredient in a libel ; and that the traverser 
may rebut the malice ; and that whether he accomplish it or not, will be for 
you to judge. Had he not good reason to believe his statement true ? OF 
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was his conduct such, that you can find in him no motive but to defame 
Maguire ? But his guilt must be clearly proved, the malice must be fully 
and specifically proved, before you can find him guilty. Is there a man, 
unbiassed, untrammelled by prejudices, that can believe him to have enter- 
tained malice against Maguire? The relation of the parties forbids such 
an inference. They were entirely unacquainted ; how then could Mr. B. 
harbor any malice against a man whom he knew not? Mr. C. here ex- 
amined the ground of the traverser’s authority for the paragraph, being 
the testimony of D. and C. Owen, M’Kane,the Rev. Mr. Purviance, Cherry 
and Miles, referring to that of Davis as their authority, and contended 
hence, that he had all good and sufficient reason to believe it true. Do 
gentlemen suppose, continued Mr. C., that a sneer is to do the work of 
argument? ‘The counsel on the other side say, that if we are justified in 
this, any one may libel another, ruin his character, and then turn round 
and justify himself with “oh, I was told so!’ But “oh, I was told so,” 
is not our defence; it was not only told to us, but we had it on such re- 
spectable authority as would have controlled the belief of any person of 
ordinary prudence and sagacity. Are we not ali daily acting on informa- 
tion. If we discarded information, and acted only from personal observa- 
tion and knowledge gained from inspection, we would not move at all, we 
would do nothing.—Ninety-nine out of a hundred of our acts are done on 
information, and if it were discarded, the world would stand still. Yet we 
are told that we ought to have waited till we had personal knowledge of 
the facts. We could not get this knowledge except by information sub- 
sequent to the occurrences, which being past, we could not be eye-witnesses 
of. If I see a distant fire in your city at night, must [ close my mouth and 
forbear to cry fire! til I can arrive at the spot, and ascertain by personal 
inspection whether it may not be proceeding froma dirty chimney ? The 
house might be destroyed if I forbore to cry fire! And such would be the 
effect of discarding information as a ground of belief. The court has de- 
eided, that he may rebut the malice, by shewing a well-grounded belief. 
We need not go to England nor to New York for authority to do this. 
Maryland has within herself a court by whose decision we can doit. Guilty 
or not guilty of a malicious intent, is the question. If he publish what he 
has good reason to believe true, he is innocent in purpose, and justified by 
his innocence. In the most unfavorable view of this paragraph, we find 
no reference to Maguire ; the only charge that could possibly be construed 
to reler to him, is that relative to the confinement; and even if that were 
not so, the traverser made the publication on good and reasonable grounds 
of belief; has therefore repelled the imputed malice, and is not guilty. 
But to take another view of this paragraph ;—we contend, that it is not 
libellous in any respect, in any view, and more especially in reference to 
Maguire. Mr. C. said it had been read so ofien, he would not read it again, 
but leave it to the jury to read it for themselves.—Macuire is only referred 
to as receiving a letter from a priest and acting under it. Now if Mr. 
Breckinridge can be said to have brought a charge against any one, that 
one must be the priest who imposed on the keeper, by saying the man was 
mad and ought to be confined. ‘This is all that can be said to have been 
charged, which Maguire could torture into a reference to himself. Instead 
then of finding in it a malicious charge against himself, he ought there to 
find himself excused; asif he acted wrong, he may have done so out of 
kindness and charity, and in obeisance to the high authority that certified 
the necessity of the act; if he did wrong, he was imposed on by the priest. 
But he chooses to consider himself libelled, rather than excused, and as- 
sumes upon himself the weight of the oflensive allegation. ‘Though, said 
Mr. C., it is my sincere belief, that there is no ground for this prosecuuon, 
yet there are considerations of high import growing out of, and connected 
with it; and you gentlemen, may yet be called on to marlsthe line, that 
divides the liberty of the press from its licentiousness. If this be libellous, 
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then the liberty of the press is but a snare. Mr. C. denied that the liberty 
of the press means only the liberty of publishing the truth. No moral man 
could certainly object to the publication of the truth, but a patriotic 
man must dread such a rule. If such were the liberty of the press, 
that the truth alone might be published, the effect would be to limit that 
liberty to the publication alone, of that which can be proved to be true. 
If this were the liberty of the press, what a glorious harvest of indictments 
might not Martin Van Buren and William Henry Harrison reap, before 
the close of the approaching contest for the presidency! ‘True liberty of 
the press consists in the right to publish every thing you believe to be true. 
If you discard information, and weit till you can fully ascertain the truth, 
so that you could prove it in a court of justice, the malefactions might be 
consummated, and the malefactors fled, before you could give warning of 
the danger. This is a public institution; the public have an interest in it, 
and have a right to speak of its affairs as well as of national affairs. ‘There 
is no difference in principle between these affairs and those that are national ; 
they differ only in degree. If, then, all have a right to comment upon this 
institution, has not the traverser an equal right? And how can he be 
called to account for it? What deep concern has the State of Maryland 
in this prosecution ? We are told that she is concerned to afford protection 
to this citizen, as to all others. And isnot the traverser a citizen also, 
and has not be rights to protect? But the State is called in to redress the 
supposed private wrongs of Maguire, when she has already given him the 
means of redress in an action for slander, an action which he has already 
brought. But this is not enough, he must coerce the State into his aid, 
and ask her to raise her strong arm to crusii him whom he is pleased to 
consider his private enemy. What right has the State to prosecute for a 
libel? She has that right only for the preservation of public tranquillity ; 
when the alleged libel may tend to disturb the public peace. What con- 
cern has Maguire in this prosecution more than any other person—than 
you, gentlemen? None whatever. How comes the State here? Only by 
his procuration. And when one of the grand jury endeavoured in an out- 
door conversation, to induce him to withdraw the complaint, he threatened 
that if they did not find a bill, he would advertise them. He might plead 
the excuse, that he was in a passion at the time; but he cannot but be 
Sensible of the impropriety of his conduct in reference to such a proceed- 
ing. In all the various definitions of a libel, an imputation on moral char- 
acter is required to constitute it. Blackstone calls it a defamatory publi- 
cation, and all agree that it must impute a bad character. This, then, is 
no libel on him; it may allude to the trusteees, it may allude to various 
persons, to several as well as to him. It has pleased him to consider him- 
self the person meant. Here is the indictment and here is the paragraph, 
if you find it refers to any other except him, if it were a libel on all the rest 
of the world, you must acquit the traverser. The question is, did he libel 
Maguire? Not did he libel any other person? It has pleased, said Mr. 
C., my friend on the other side, to give my client some instruction in rela- 
tion to his religious duties, and to deal out some rebukes for his conduct in 
this affair; but it is not necessary for me to reply to those imputations here, 
where he is so well known, and so highly respected ; but of all extraordinary 
things, it seems to me one of the most extraordinary, that such a man as 
he, should stand here thus, be here brought thus to a public trial. If trea- 
son were charged upon him, if the dignity and honor, nay, the existence 
of the State, were in danger, he could not have been proceeded against 
with more emphasis, with more of theatrical and pompous magnificence. 
Does it affect the state? What does she owe the parties? Protection.— 
She owes it to the character of the traverser, equally with him who has 
sought her aid against him. Then why should she attempt to dishonor a 
citizen, of whom this or any State of the Union might be justly proud ? 
Why do this? Not because her dignity, her existence, or her laws were in 
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danger, but to gratify the private revenge of an individual, who had threat- 
ened the grand jury if they would not find a bill, and who desired the grat- 
ification of seeing him whom he saw fit to consider his enemy, at least 
publicly arraigned. Are pompous and magnificent phrases to keep the jury 
from looking through this case, and discovering what may be in it? He 
never knew so much consequence given to such a trifle. ‘This little para- 
raph has been made the cause for all thisexcitement and uproar. Religious 
eelings have been excited, jealousies awakened, and society has been 
quickened even from its very foundations. Think you the honor of the 
State will gain or lose more by this prosecution? I came not here to 
praise my client. Iam buta poor hand at flattery, unskilled in eulogy, 
and he is not a man to be flattered. His solid merits are extensively 
known; and where known, they are highly estimated. The ridicule of 
counsel on the other side can avail nothing. He might as well charge 
upon all newspapers the undue assumptions which he alleges against his 
client’s unpretending journal. He publishes the Literary and Religious 
Magazine, because he believes it to be his duty ; because he can thus serve 
the cause of his Master; because he believes he can thus do good; and 
who is there will sneer at a good man endeavoring to do good? He has 
been brought here for trying to serve the poor; to raise up the downfallen 
and the trodden upon. Few men of the world can, if they would, find 
time to seek out such objects of philanthropic succour. It was in the 
cause of such he erred, if he erred at all; and one would suppose that 
some little excess of ardor might be excused in a good man engaged in 
such a good and pious and charitable cause. For the sake, then, of justice 
and equal laws ; for the sake of the state herself, [ look with hope for his 
acquittal. ‘The conviction of such a man, for such a cause, would not 
redound to the honor of the state, and you will not suffer him to fall under 
this vehement prosecution. 1 do not complain of the gentlemen conduct- 
ing it, of whose courtesy and kindness I shall ever retain grateful recollec- 
tions; but of the vehemence of such a prosecution for such a cause, he 
cannot so speak. Mr. C. said that long as he had detained the jury, he 
had left much unsaid; but he committed the motives and actions of his 
client to their care, with an abiding confidence in their judgment and sense 
of justice, and their clear perceptions of the plain principles of right and 
wrong. Adverting to the reason why he had been selected for the defence 
of his client, in preference to many abler here, he remarked that the tie 
which bound them together was not the common relation of counsel and 
client. It was of a higher character; a friendship derived from their fath- 
ers, existing long, and continuing unbroken, unmarred to the present 
moment. With what amazement, then, did he learn that this friend, his 
friend so extensively known, and so highly and deservedly respected, was 
about to become the victim of a prosecution fora libel! But my confidence 
in him is not shaken; you will not find him guilty. But should you ?— 
Ave! consummate the shame, fix it on his brow as a crown of thorns; and 
it will be converted to a crown of glory and of honor. In my conscience 
I believe him innocent; and so believing, | ask not mercy but justice for 
him. He did not intend to cast reproach on him who has brought him 
here, where he now stands ready to receive your sentence—to abide your 
decision. This case, gentlemen, as far as 1 am concerned, is now in your 
hands; my client is your townsman, your fellow-citizen, known to you, as 
are all others concerned ; he is now in your hands, and as you mete out 
justice to him, so may it be meted out to you when your day of trouble 
and of trial shali come. 

Mr. Scutey followed Mr. Crittenden on the part of the defence. He 
commenced his argument to the jury by saying that, coming before them, 
as he did, at this late stage of the case, and at this late hour of the day, he 

was sensible that he came before them under comparatively disadvantage- 
ous circumstances. He considered that all that could be said, and all that 
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need be said, had been said so ably by his colleague, that nothing remain- 
ed for him to say, if he could add to the arguments of that eloquent gen- 
tleman in a case which was now so free of doubt. It was his duty, how- 
ever, to appear before them, as if he had done so for the first time in the 
cause. He was not to suppose that they had taken the same view of the 
arguments that he had; it was not for him to suppose that what had been 
urged for the defence was as convincing to their minds as it was to his 
own; and although what he would say might be said feebly, yet he sup- 
posed there might remain some doubt en their minds upon a subject that 
was convincing to his own mind, and if he could remove that difference of 
opinion, and clear those doubts, he would willingly stay there speaking to 
them until the sun had set. If he thought he could dispel a cloud that 
obscured the bright sun of the innocency of this man—he spoke of him 
thus, because he felt what he said—he would stand here pleading for him 
until he had convinced them of the groundlessness of the charges brought 
against him. Contrary to his intention, he had started more warmly than 
he should, from the condition of his health, be enabled to continue, and he 
must speak to them calmly. From the respect he felt towards the individ- 
ual now before them, and his confidence in his innocence, he knew that if 
he indulged in his feelings, he would not be able to go through with the 
arguments he intended to present to them. He would therefore go on 
calmly and plainly, and he begged of them to bear with him. He would 
first of all ask what it is that they were totry? ‘The learned counsel who 
had opened on the part of the state, had spoken of the publication as if it 
were an offence. He had asked if it was not libellous, and had read from 
it, commenting on it as if the traverser was to be tried on the publication. 
I say that we are to be tried on the indictment; there the matters are 
charged, and on those charges alone are we to be tried. ‘The publication 
was only evidence to prove those charges, if they can be proved. ‘They 
had come here to meet the matters charged against them, and nothing else. 
If the case had required it, or they had been compelled for its defence to 
enter into other matters, they could have done so, but it was not necessary 
to the defence. Why dol make these remarks? asked Mr.S. By the 
humane laws of the State of Maryland, no man can be tried on an accu- 
sation for a criminal offence unless the grand jury first brings a charge 
against him,—'There twelve men concur to make a presentment, and these 
twelve men must again concur on an indictment before any man can be 
brought to trial—And then what is he called on to answer? Why, what 
the grand jury have charged against him; not what the State’s Attorney 
may bring in his arguments, but charges preferred by the grand jury in 
the indictment. ‘Io show that a person accused must be informed what 
the charges against him are, Mr. 8. read from the 19th article of the Biil of 
Rights, which states that a person shall be furnished with a copy of the 
indictment for that purpose. Mr.S. said that they were informed that the 
publication contained the charge against them; they looked to the indict- 
ment for the charges, and were not bound to look to any thing else; na 
one could compel them to answer any other—ihe honorable court could not 
force them to answer any thing else, for if such a power were given toa 
tribunal of justice it would become a tribunal of wrong. How can it be 
said that we answer the charges in the indictment when we are told that 
we meant what is not specified inthe indictment? Though you may infer 
that such was the meaning, it is not in the charge, and we are not to answer 
it. Let us suppose a case. We are brought here to answer a charge of 
libel on Maguire? The article complained of is shown, and you see that 
it is a libel, but it might have been on some one else. The indictment 
being for a libel on Maguire, you cannot convict us of a libel on him if it 
libelled not him, but some other person. So if you sue a man for publish- 
ing that you Stole a horse, and the indictment charges him with saying so, 
but when the paper is produced on trial, it shows that he said you stole a 
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cow, he could not be convicted. You must prove the thing charged. 
These illustrations he made for the purpose of calling the attention of the 
jury to a point he intended to urge, and he would give another case which 
occurred in his own practice in Frederick county. During an election, at 
a time of hich political excitement, a judge of the election rejected the 
vote of a person, and a leader of the opposite side told him that he was a 
* perjured man.” <A suit was brought for the slanderous words, which 
were admitted to have been said, but inasmuch as the declaration was that 
he had accused him of perjury and not violation of duty, and the technical 
term, perjury, meaning, swearing falsely when under oath as a witness, 
ness, it was prayed the court to instruct the jury that the defendant was 
therefore not guilty. ‘The court granted the prayer and the jury pronounc- 
ed a verdict of one cent damages. ‘This decision was confirmed by the 
court of appeals. He was speaking of general principles, and he would 
now come to apply them to this case. If the state has succeeded in prov 

ing that Mr. Breckinridge had charged Mr. Maguire with official miscon- 
duct, it must show that the charge in the indictment was that Mr. B. had 
accused him of such misconduct. Unless you can see on the face of the 
indictment a certain specific charge, and that charge is proved to be false, 
and if false, maliciously so, you cannot convict on the indictment. Mr. 8. 
said he could have wished that it had not been his duty to trouble the jury 
with nice legal distinctions, but there seemed to be a general wish that 
the law and the facts should go to them, and he willingly undertook the 
task of laying the law before them ; he might be tedious, he knew he would, 
but it was necessary that they should understand the law of the case, and 
he would not state any thing to be law that he believed was not law; ask- 
ing of his friends on the other side to check him if he did err, and set him 
right. ‘Ihe charge is one thing and the evidence is another, and although 
the evidence may be so tortured and twisted as to make it look like the 
charge, you are ta try the accused on the charge alone; such is the pro- 
vision of the common law, the most beautiful system of jurisprudence the 
mind of man ever conceived. Such are its provisions that a man can 
hardly be convicted if he is isnocent—rules may be taken up and hastily 
applied—juries may err—courts may err—there may be a bias of feeling 
at the time—but trusting to the common law a man is sure sooner or later 
to obtain a jury that wiil acquit him if innocent. I believe, said Mr. 58., 
that my client is innocent, that he is so by the common law, and if [ was 
seated in that box, and had the same belief, I would not stir from there 
until I had released him from the charge whereof he stands indicted, and 
restored him to the many friends who are now awaiting the result ; to those 
to whom he has administered the blessings of his ministry, to those who, 
with beating hearts, are now asking themselves, can he who has joined us 
together in holy wedlock—who has administered to our children the rights 
of baptism, is he the man who has been accused of being a common slai- 
derer? Is he the man todefame character and maliciously traduce a fellow 
citizen? A thousand hearts are now beating in anxiety for your decision 
upon the character of one for whom they feel a deep interest, for he has 
felt a deep interest for them. Mr. 8S. went on to explain that in an indict- 
ment, what is termed the inducement is an introduction showing to what 
sense the words are to be applied when their meaning is not evident and 
express; and he pointed out where in the present indictment such explana- 
tions had been made to explain that “the county alms house” in the alleged 
libel meant the alms house of the city and county of Baltimore, and the 
“‘ keeper” meant the overseer. Now argued he, if we cannot know what 
these mean without such explanation, how are we to know what is meant 
by “papal prison?” Different persons might put different interpretations 
—some might think an inquisition was established; others, that it was a 
place where none but Catholics were confined. Some introduction should 
be given to show to what that term pointed, if it was alleged that it alluded 
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to Maguire. The charge is that we maliciously imputed to Maguire that 
which was false. If we had no other defence,—and we have many others, 
—if we were here with our hands bound, the state would be compelled to 
show in the inducement that we made this accusation of and concerning 
Maguire; that it was maliciously made; and that it is false. Even if he 
proves it to be false, uniess it is defamatory he cannot recover a verdict. 
Mr. S. went on to read the indictment, and commenting on each sentence, 
contended that the publication did not, as alleged, allude to Maguire. He 
argued that by the merciful provisions of the law no man was compelled to 
answer more than he was charged with. He asked the jury to bear in 
mind that they must take the record, and could not travel out of it. The 
gentlemen had urged that Maguire was accused of converting the institu- 
tion into a mass house.— What is that? Whatis the meaningof the word? 
Suppose we did charge him with it, why do you complain’ Do you say 
that we charged him with that which is destructive to Christianity? Ifyou 
do, why do you not point out how it is so? It may be that the writer, 
with his views of religion, may have supposed it wrong to set up an 
altar for the purpose of a worship that he considered idolatrous; but 
if you wish to show the jury that such are his views, it must be in the 
inducement, and if it is not, the moment you refer to a mass house as 
meaning a bad house, you must show that it is so put in the indictment. 
Mr. 8S. again alluded to the term ‘‘ papal prison,” and reiterated that 
scarcely two persons could agree upon the meaning to be applied to those 
words, so far as Maguire was concerned. If the State wished to show 
that the words meant that. Maguire had given himself body and soul to 
the designs of the priests—to confine a man who wished to leave their 
church, why did not the State tell the grand jury so? Mr.S. apprehended 
that it had never entered into the minds of the gentlemen to urge this upon 
the grand jury. He admitted that those were harsh sounding words, he 
cared not whether they applied to Maguire or not; if we are to be pun- 
ished, let us know what we are to be punished for. If the gentlemen 
planted their standard upon one point, let them stand to their flag and not 
retreat to another hill. If they had sent up the words, papal prison, as 
libellous on Mr. Maguire, Mr. 8. would pledge his life that the grand jury 
would not have found an indictment. They might have said that these 
words are harsh, but Dr. Breckinridge has views of religion adverse to 
those of the Catholics; he has not applied the words to the keeper, but to 
the priests with whom he has a controversy upon religious doctrines. Mr. 
S. took occasion to remark that he wished for no excitement upon this 
subject—he was very sorry there had been any excitement, and he was 
sorry it had been brought into a court of justice. When he found per- 
sons fixed in the Catholic faith, and believing it to be true, he did not blame 
them for advocating their belief; and on the other hand, when persons 
entertained different views, he could not find fault with them for exercising 
a similar privilege. ‘These matters should not be brought into the courts. 
If we are not allowed to discuss religious doctrines, let us have an estab- 
lished church ; let us prohibit discussion ; let us blot out from our constitu- 
tion that beautiful feature which declares that all shail have the right to 
worship in the manner they see fit. If we are to be made the subjects of 
a prosecution for libel, if we express our religious views, let us destroy 
that right for which our fathers staked their fortunes, their lives, and their 
sacred honors. He was for the same privilege of discussion to be extend- 
ed to all, but he did not think a court the fitting place to decide upon the 
disputed questions. ‘Those who have undertaken the high responsibility 
of deciding upon religious points, are accountable to their God ; it is better 
that it should be left to that tribunal. Mr. S. would not reply to the query 
of the gentleman on the other side, who had asked why the papers had 
not heard of this circumstance. He would ask another question by way 
of answer.—Suppose it had not been a subject which concerned a human 
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soul? Suppose it had been that aman who was about to vote on a par- 

ticular side in poiitics had been carried to the alms house and confined on 

the eve of an election, to prevent his voting against the party who had 

senthim there? Would not all the feelings of the press have been aroused ? 

Would we not have seen it published throughout the country in large Ro- 

man capitals, that a most flagrant outrage had been committed on the 

rights of a freeman? Men’s feelings are more readily excited on questions 

that regard their temporal welfare. The questions on religious subjects 

he was not sorry to see were left for those who had set themselves apart 

for their investigation. When he could point out a man who starting in 

life with brilliant prospects, with advantages of promotion, and with talents 
scarcely ever excelled; when he could point out such a man with all the 

world’s glories almost within his reach—abandoning all for the more quiet 

but more honorable calling of a minister of the gospel, and taking upon 

himself the responsibilities he felt it his duty to assume, he could not but 
feel for him the highest respect. Few men could be found who would re- 
nounce such prospects and resign such advantages.—The next is, that an 
aged German Catholic whose wife was in the alms house, &c., said Mr. 

S., reading out the sentence. ‘The previous part of the paragraph as set 
forth in the indictment was, he contended, a general charge; and now we 
come to the specification. You may suppose that he was confined by Ma- 
guire as mad, on the authority of a Roman Catholic priest, and what is 
there against Maguire in that charge? If not from respect for the priest, 
he should from charity have received the man. Supposing the priest had 
sent the man, availing himself of Mr. Collins, or any other person, to have 
him confined. Supposing they had gone out there and Maguire had taken 
him ; supposing the priest had deceived the old man—in the name of God 
what was there in this against Maguire? It was honorable in him to re- 
ceive the man, believing him to be mad. Does it follow by reason, argu- 
ment or inference, that because the man was imposed upon, he was imposed 
upon by Maguire? It may be that Maguire being a Roman Catholic, this 
line from a priest may have had an effect upon him. Now if the priest 
had Maguire’s confidence and respect, and there is no reasan shown why 
he should not, are we to believe that because Maguire believed him he 
imposed upon the man? Mr. 8S. went on to examine the sentence, stating 
that the man was rescued. This, he contended, meant that he was rescu- 
ed from a state of spiritual thraldom from the priest; not from the cells in 
which Maguire had placed him. He then remarked that he had so far 
examined and argued the case as proved by the state ; he had not yet spo- 
ken of the motive which induced the publication. He would concede, for 
argument, that all the publication was false and malicious, and still he would 
contend that if it was even so, it was not defamatory of the keeper, because 
it did not charge him with thecrime. It was time enough for Mr. Maguire 
to come for redress when he was falsely charged with misconduct; it was 
time enough then todraw Mr. B. from his high duties, to stand here to 
answer a charge for libel. Of Maguire, Mr.S. had nothing to say, except 
that he was too eager to gain some reputation in the prosecution; or per- 
haps there might be some other motive that induced him to bring this 
prosecution. He was glad that the prosecution had been brought into this 
court; he was glad that the case was of such a character; that it was of 
such a nature that his learned friends considered it worthy of the efforts 
they had made. Had they not so supposed it, they would not have sus- 
tained it. He was not finding fault with his friend who represented the 
State here; it was a duty he owed to her to use every energy for the 
prosecution, and most ably had he fulfilled that duty. God forbid that he 
should desire that the voice of the advocate should be hushed in the halls 
of justice—we have one thing more to ask, and that is, that we may not 
be eompelled to silence the voice of the ministers of the gospel. 


(Mr.Schley not concluding, the court adjourned until to-morrow. | 
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On the opening of the court this morning, Mr. Richardson, the 
State’s attorney, called the attention of the court and jury to a case, 
to which he intended to refer, the case of the State of Massachusetts 
against Sfielling, for a libel, in support of the doctrine contended 
for by the prosecution in this case. 


Mr. Scutey had intended only to glance at the doctrine of the prosecu< 
tion in reference tu intent; but deemed it necessary, as he would not have 
another opportunity during this trial, to reply at some length to the case 
cited ; or rather the argument to be drawn from it. He argued at consi- 
derable length, and with much ingenuity and eloquence, against the duc- 
trine of legal inference of malice, and the prohibition of evidence te rebut 
the malice by the prvof of good motives. Among the English authorities 
cited, were Camden, Loughborough, Wills, Lord Chatham, Erskine, and 
some others. Both houses of parliament, not only the popular branch, but 
the lords, that house which represents the aristocracy of the country, have 
decided by solemn acts against the doctrine. If such be the law in Massa- 
chusetts, it is not the law of Maryland; and in England juries have been 
found too independent to submit to the doctrine, as in the case of William 
Penn and William Mead, indicted for stirring up sedition by preaching in 
Gracechurch street, London. The jury found the fact of preaching, but 
refused to find the sedition against the established church. ‘They persisted 
in their finding and refusal, and the court ordered the verdict to be record- 
ed, fined the jurors and sent them to prison, whence one being brought by 
habeas corpus, he was discharged, and the jury sustained by the higher 
court. It was at one time the doctrine of treason in England, that the will 
was taken for the deed,and a man could be punished for intended treason, 
even though he had not carried the intention into eflect. In Massachusetts 
the doctrine is reversed; the act is to be taken, without reference to the 
will, and the agent is to be punished, even though his motives may have 
been not merely good, but of the most laudable kind. Butsuch is not the 
law of Maryland. ‘That question has been decided by the court; the evi- 
dence is before you, and cannot be taken back. The opinion of a majority 
of this court is with us, and will govern the jury. I do not say it must 
govern them, but itis entitled to their respect, though they are themselves 
the judges of the law as well as the fact. Lest any of the jury should not 
have heard, or might have forgotten, the arguments addressed to the court, 
when the question of introducing evidence to show ground of belief and 
good motive was discussed; Mr. S. repeated much of it, citing, among 
other American authorities, the opinion of Judge Wilson; and among 
English, a book entitled *‘ Engiish Liberties,” containing magna eharta, 
and various other documents and exhibitions of principles favouring true 
liberty. If the jury thought the opinion of the majority of this court 
wrong, then they might perhaps find a verdict of guilty ; but if not, then 
he could ask and have a right to hope fora free and willing verdict of 
acquittal, The learned gentleman then recapitulated his arguments of 
yesterday ; and though he could see no Jibellous point in the paragraph, 
yet as the learned counsel for the State saw something in it, as he evinced 
this by pressing the proseeution, he (Mr. 8.) felt bound to believe that there 
was something init. He then argued to them, that if the matter published 
were not defamatory, and false also, it could not be found libellous. It was 
for the State to show that the writer meant Maguire; and he undertook 
to show, from the context, that Maguire was not the person intended ; 
and unless the jury should be satisfied that Maguire was the person meant, 
that he, and no one else, was intended, they could not find the writer guilty. 
What did the writer mean? Why this: hearing the circumstances of the 
case—the man’s anxiety about his soul, and his confinement by order or at 
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the instance of a priest, he told the story to the religious world, as another 
instance of the confinement of a person trying to escape from a church, 
with which the writer had a controversy. The confinement was proved, 
and whether done by Hooperor any other person, yet when Maguire came 
home, found the man, and kept him there, he made the act hisown. But 
the paragraph does not impute to him any motives; vet, as he-confined a 
man contrary to law, even if his motives were of the best kind, yet accord- 
ing to the doctrine of the prosecution, if he were brought into court for 
mal-conduct in office, he must be found guilty. If they meant to impute 
to us bad motives, the grand jury ought to have put it in the indictment ; 
but the inuendo is not there. Here Mr. S. went into an examination of 
the history of the case of Stazer, and reviewed all the circumstances of it, 
as alleged in the paragraph, and given in evidence, to show the mysterious, 
very mysterious, character of the transaction, whence he drew the conclu- 
sion, that there was at the bottom, or behind the curtain, something yet 
unrevealed, that would not bear the light. We (said Mr. 8.) don’t say he 
converted that house into a mass house, or that it would be wrong or 
immoral if he did; but it is proved—proved by Maguire himself, that he 
did erect a mass altar in that house, one made at the public expense; and 
the writer may have thought the worship for which that altar was intended 
to be idolatrous, as many protestants do, while the worshippers themselves 
think it a holy and comfortable worship; this is a question about which 
people may, in this land, differ, without fear of punishment, either secular 
or ecclesiastical. The writer thus viewing the subject of the altar, might 
properly thus speak of it. I[t had been so very often told to the jury, that 
malice was a necessary ingredient in a libel, that he would not repeat it; 
and he went on to argue against the existence of malice, either in the 
— sense, against Maguire, or in the legal, technical sense, against 
im or any other person. He contended, that the State must prove it; 
and unless they do prove it, and against Maguire, it matters not if it be 
proved to haveeven a malicious reference to others: if it be not malicious, 
or, being so, has no allusion to him, then is the traverser innocent. The 
learned counsel adverted to the writer’s ground of belief, and remarked, 
that if driven from every other point of defence, they would take their 
stand there, and confidently ask a verdict; and discoursed eloquently on 
the evils of discarding information as a ground of belief. He commented 
with some severity on Maguire’s eagerness in urging the matter on the 
grand jury, and his threat to publish them, if they would not find a bill; 
and contended, from all the circumstances, that the writer could have 
meant to cast no reproach on Maguire, but that his motives were good, 
pious, charitable and praiseworthy; and concluded with some handsome 
touches of eulogy on the traverser, and a request to the jury to give him 
not only a safe, but a prompt and speedy deliverance. If they thought the 
prosecution causeless, and if they thought the prosecuting party was the 
cause of public expense, unusual excitement, and the danger attending it, 
if they deemed the motives of the traverser to be pure, they must consider 
him innocent, and he trusted they would not delay the period of his 
acquittal, but promptly send him home, to protect and to bless his family. 
r. RicHarpson, on the part of the State, arose to conclude the case. 

He said, that he could unfeignedly say, that never, on any occasion, when 
he had been called to address them, had he arisen with a deeper sense of 
the responsibility that belonged to his position, than he felt upon the present. 
And it was perhaps calculated to strike dismay into a stronger heart and 
a stronger mind than he was possessed of, when he found himself’ called 
upon to oppose the array of legal knowledge and eloquence that was 
opposed to him. He found himself called upon as prosecutor of criminal 
offences against the state of Maryland, to oppose against prejudice and 
feeling, the law of the land. He found himself called upon to speak in 
opposition to propositions of law to which he would not assent; proposi- 


Extra,3.] State of Maryland vs. Robert J. Breckinridge. 291 


tions of law which he considered as striking at the very root of civil liberty; 
propositions which were asserted as true, but which, God grant, were not 
true. Why was he ealled upon to do this? The counsel on the part of 
the defence, who first opened, had insinuated, nay, had charged the prose- 
cuting witness with malice in the motives of this prosecuion; as if that 
witness were the state of Maryland; as if the grand jury would lend itself 
to the purposes of malice. There has crime been committed, or there has 
not: the prosecuting witness goes before the grand jury and makes his 
statement. One of the grand jury takes advantage of the Sabbath, he 
being at leisure on that day, to call on the witness at the alms house, and 
to ask him to withdraw the suit. Was not that a proof that the grand 
jury had decided upon the case ?—was it not a proof that it had sanctioned 
the prosecution? Now we know not what the opinion of the individual 
grand juror may have been, but we know that no witness who goes before 
a grand jury can withdraw a suit. The grand jury is the tribunal to try 
ifa suit shall be brought. Maguire is libelled, or he is not; his course is, 
if he believes so, to go before the grand jury and tell them the publication 
is false ; that it charges him with violation of duty in office, by converting 
the institution over which he is placed intoa prison. ‘The grand jury 
investigates the subject, and, if there is cause, finds a bill; the prosecu- 
tion commencing with them. But it has been argued that Maguire was 
prompted by private malice, and the jury are called upon to give a peremp- 
tory verdict for the traverser. Ah, gentlemen, private malice! Does the 
gentleman forget that he has charged the state of Maryland with malice? 
Again, (said Mr. R.) the gentleman has cast on the state of Maryland a 
sarcasm. He has asked if the state would not lose more than it would gain 
by a verdict against the traverser, and takes occasion to bestow a eulogy 
upon his client, whose reputation, he says, was higher than the highest 
spires of your city, and he is a man eminent for his talents and worth. 
Now, for what purpose was this intended? asked Mr. R. He would join 
most heartily in the tribute to his private worth, and his talents in public 
life. What was this intended for but an excuse that he is not to be con- 
victed because he is a minister of the gospel, of a reputation that soars 
beyond our highest spires? I care not (continued Mr. R.) if his reputation 
does out-soar our highest spires; I care not if he is presumed of talents 
that out-top the highest intellect; I care not if he is presumed of Christian 
intellect unsurpassed ; if he is of the highest standing of human station 
and human mind, he is still amenable to the laws of the land. It is said 
that his friends and his congregation are listening with anxiety to hear the 
verdict, and are anxious to find that he has obtained a deliverance. 
Gentlemen, (asked Mr. R.) by what means are you to give that verdict? 
You are there, as I am here, under the awful responsibilities of an oath. 
The jury box, when they took their seats in it to try this cause, hedged 
them around and shut out all considerations but a verdict according to the 
law and the facts; its confines bound them to render a true verdict between 
the state of Maryland and the traverser. I say, (repeated Mr. R.) that 
when you placed your hands upon God’s book, and avowed to well and 
truly iry this case between the state of Maryland and Robert J. Breckin- 
ridge, according to the evidence, so help you God, vou bound yourselves to 
do justice to each, according to the evidence and the law. If there was 
prejudice, you dismissed it forever, and when you took your seats, you said 
you were there to decide upon the law and the facts. ‘To that law and 
those facts you are to look alone; no private feelings, no regard for indi- 
viduals, are to sway you; you are there to try according to the law and 
the fact. Ifas they say that the traverser is innocent, acquit him ; but if that 
law and that fact show that he is guilty, you are bound, though all hell 
yawned before you, to find him guilty. Now what are you empannelled 
to try? Whether the Rev. Robert J. Breckinridge has published of 
James L. Maguire a defamatory, false and malicious libel. The defence 
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set up to this charge, he said, had assumed so many shapes, that he found 
it difficult to tell, precisely, what the defence depended upon. They first 
contended that it was not published of and concerning James L. Maguire. 
Why did they not say at once that he was not intended? If they had 
proved that, the case would have been atanend. But no; at the very 
next step they turn round and attempt to show that the charge is true, 
This (said Mr. R.) is what I call having two strings to their bow; they 
would take one, and if it failed, try the other. But again, fearing that the 
jury would not agree that it was true, they turn round again and say, 
though the matter is intended of Maguire, and is not true, we did not 
publish it with a malicious motive. ‘Thus they leave some loop-hole by 
which they hope to escape. Now (said Mr. R.)I shall contend, that if 1 
have shown that the libel is on Maguire, the course of the defence is 
demonstrative of the highest malice. Mr. R. went on to read the publica- 
tion, and asked the jury to mark the term papal keeper, which was italicised. 
Now, said he, a libel has been defined by Judge Story to be any thing 
that brings into disgrace, or injures, or is calculated to bring into con- 
tempt, or ridicule, or hatred, any individual; any thing that tends to 
expose a person to punishment by the law is, if false, a libel. He was not 
disposed to enter into a sophistical argument about words on the subject of 
what a libel is; but he would call on them to apply the interpretation of 
common sense to this publication. He asked them, if they were to hear 
of a man who was placed over a public charitable institution having con- 
verted it into a prison, whether they would not say he was guilty of a vio- 
lation of official duty? But it is said, that so far as the mass house is 
concerned, no accusation is made against Maguire. Is there not? They 
say that the alms house has been converted into such a house, and go on 
to say by whom—by James L. Maguire, the papal keeper. The evidence, 
he went on to urge, was irresistible, that Maguire was intended. If this 
accusation was calculated to injure any body, he contended that it was 
calculated to injure Mr. Maguire. The counsel for the defence, he said, 
had argued that it was not Maguire that confined the man, and then shows 
that it was done by his agent, for whose acts he is responsible. No man 
can deny that Maguire is the person meant by the term ‘ papal keeper.” 
But is this all? They say he was confined until he was rescued from the 
papal keeper. Can there be in the human mind a doubt, that it was meant 
tnat he was rescued from Maguire? ‘They ask what is meant by a mass 
house and a papal prison. One thing is certain, (said Mr. R.) that what- 
ever the meaning may be, they in this book intended the charge to be defa- 
matory. This is an institution established for charitable purposes; an 
institution in which all denominations have heretofore had the right to 
worship; here they charge that it has been converted into a mass house 
by the keeper, that all denominations may be exc!uded, so that the inmates 
may be led into Catholicism, or papism, as it is called. No man can read 
the paragraph and not be convinced that this is the charge made. Take 
the words mass house and papal prison, continued Mr. R. and put them 
jn juxta-position with the assertion that the man was rescued, and no man 
can doubt that it means that he was rescued from the keeper. That is 
not all, argued Mr. R. They ask, what will the priests and the doctors 
say tothis? To what? Why, to the confinement of the man in a papal 

rison. He commented on the argument of the other side, that the State 

ad not made out by inuendo what was meant by mass house and papal 
prison, and the man beingrescued. This he considered a technical plead- 
ing, that none but lawyers could understand, and the gentlemen had said 
that lawyers would disagree. If the indictment was wrong, they should 
go before the court; he would venture to say, that not one judge on the 
bench would say that it was; if they so decided, he would give up the case. 
Where the words were sufficiently plain to be understood, no inuendo was 
needed; and if introduced, and it enlarges the meaning, it is fatal; if it 
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does not enlarge the meaning, it is useless. He referred to the case of a 
presentation for the following paragraph: “THREATENING LeTTERS.— 
‘The grand jury of the county of Middlesex has found a true bill against a 
gentleman of some wealth, named Frank.” In this the court said the lan- 
guage was sufficiently plain without an inuendo. This he compared with 
the present case. In that the general charge was threatening letters, and 
the specification was a man of wealth, named Frank. In this the general 
charge is a papal mass house and papal prison, and the specification was, 
that a man had been confined by the papal keeper. The cases were 
parallel, and no man could come to any other conclusion. Mr. R. quoted 
other authorities, to show that it had been decided by able jurists, that no 
inuendo was required, where the meaning of the words was sufficiently 
plain without it. He contended that the matter published was calculated 
to injure Maguire; that it charged him with that which was calculated to 
bring him before the grand jury, and render him accountable to the laws 
for a violation of duty. It was defamatory. The question then was, is it 
false? ‘The counsel on the other side say it is not. Is it true? asked Mr. 
R. and went on to review the evidence, going over the testimony of Mr. 
M’Jilton, the servant of Stazer, and his child, the statement of Mr. Holton, 
as to the admissions of Mr. Maguire, and the evidence of Mr. Hooper. 
This was all they had shown of the truth. They had rested their case 
here ; they had proved it true, or they had not. If they had proved the 
truth of the charge, there was an end to the case. But we have shown it 
to be false. Dare you disbelieve the statements of Mr. Hooper and Mr. 
Maguire? Why, if the man went there under the influence of the priests, 
and Maguire lent himself to the fraud, why should Maguire, the alledged 
agent of the priests, persuade him to go home? Why does he say to him, 
go to your family, you are no pauper, you can support yourself? And 
when he was received at his own solicitation, is he found confined like a 
man who had been placed there against his will? Collins tells you that 
he was laying himself down to rest. with his coat beneath his head ; his 
child found him asleep when she went to see him; in every case he was 
calm and satisfied. But conceding that he was admitted to the alms house 
illegally, does it show that he was admitted corruptly? Does it show that 
he was confined the dupe of the priest, and that Maguire had suffered him- 
self to become the agent of the damning violation of personal right with 
which he is charged? Well, finding that, though the man was admitted 
contrary to the act of assembly, he was not admitted corruptly, what 
comes next? Mr. Holton is asked if the keepers could discharge without 
an order, and on his answering no, they attempt to show that, because he 
was discharged, as they say, illegally, it isa proof that he was confined 
illegally and corruptly! Why what an argument isthis? When counsel 
in a cause are driven to arguments such as this, the cause must rest on a 
weak, a very weak foundation. Mr. R. asked the jury if they could hesi- 
tate to say that the State had proved that James L. Maguire was the per- 
son libelled, and that the libel was untrue. Is it notso? Then let it be 
remembered, that it has been said by your Master and my Master, by your 
God and my God, that thou shalt not bear false witness against thy neigh- 
bour! ‘This divine precept is the foundation of all law and morals; it is 
commanded by heaven, that man shall not say wilfully against his fellow 
man that which is false. Mr. R. next proceeded to discuss the question 
of the absence of malice. They had brought evidence to show, that, 
though the publication was untrue, the writer believed it to be true. ‘To 
do what? Attempt to show that a false statement is not malicious, because 
the publisher believed it! Are they driven to that? What, he asked, 
had they brought evidence to show that the publisher hetieved the state- 
ment to be true? I put it to you, said Mr. R. if you did not believe that 
he thought it true, before they brought such evidence? ‘The character, 
the standing, of Dr. Breckinridge, made it certain, without other evidence, 
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that he would not publish the statement unless he believed it. His charac- 
ter in the community is such as to make it evident that he would not put 
that in kis pamphlet, with his name to the back of it, that he did not believe 
true. Would you not as soon believe he did, without the evidence, as with 
it? I say that it would have been stronger without the evidence. They 
say, that because he believed it to be true, there was no malice in the pub- 
lication of the statement. Mr. R. said that he would assert that a belief of 
the truth of a publication did not show the absence of malice. He would 
make the broad assertion, that, if the belief of the truth of a publication 
was to disarm it of malice, you could not punish a man for libel. He cared 
not how flagitious the libel, no one would be secure; no one could seek 
redress atlaw. The character of hoary age, the reputation of the respect- 
ed matron, or the modest virgin, would be alike exposed to the devastation 
of the slanderer; all would be his victims. Good God! exclaimed Mr. R. 
is such a doctrine to be upheld? Js it to be said that a man is to publish 
with impunity that which destroys reputation, because he believes it to be 
true? He stood there to combat one of the most destructive doctrines that 
had ever come before a court and jury. He asked them to cunsider the 
character of the publication. The author is the senior editor of a maga- 
zine ; he is a distinguished divine, perhaps, we may say, at the very head 
of his church; he is looked up to - thousands as a guide; and may we 
not ask, if, occupying this responsible station, and his opinions having great 
weight with thousands in every part of the country, he should not be care- 
ful, very careful, that what he publishes is true? What have they shown? 
Mr. Breckinridge heard it from Mr. Owen; he heard it from his son, who, 
with M’Kane, heard it from Davis. [t may be said, that he was not 
acquainted with Mr. Davis; if not, was it not the part of prudence to 
inquire whuv he was? He depended on what he was told. He did not 
ask for Mr. Davis; he did not seek further information himself, but sent 
others to collect it for him. Did they get any further information? No. 
He depended upon the hearsay of a hearsay of a hearsay. He took upon 
himself the publication of this libel. Davis is referred to as the author. 
He says it is not true. Dr, B. has published the libel upon a rumour that 
Mr. McKane heard from Davis, who heard it froma black woman. Now, 
gentlemen, if this is not the story of the three black crows, I know not 
what is. Now, asked Mr. R. would you not have more depended upen 
the character of Dr. B. that he believed the statement, than you would 
upon such evidence? Mr. R. continued to argue upon this point, and 
called to the recollection of the jury, that there are persons so credulous as 
to believe the most preposterous stories, while others are so sceptical, that 
they will believe little. He asked if every credulous person, who believed 
gossip and slander, were to be permitted to publish it, and excuse himself 
on the ground that he believed it? He asserted that, if they upheld the 
doctrine, no respectable individual would be convicted of a libel. Suppose, 
said Mr. R. I should have an enmity towards one of you, and you have a 
son, whom I do not know, but ef whom I tell you false and malicious 
reports, in order to corrode your heart and wreak my vengeance on you: 
am I to escape because I did not know your son, and say, I did not mean 
him an injury—I struck at higher game—TI wished to strike the father? 
He might take the case of a husband, to whom an enemy could revile his 
wife and poison his mind against her, yet, the traducer would escape, 
because he could say, I did not mean to injure her, but to injure her hus- 
band! He would admonish them, as they valued the reputation of their 
children and their wives, to beware that they did not, by sanctioning this 
doctrine, give a malicious rifler of character the power to rob them of 
what was dearer than life. Standing there in the solemn position he 
occupied towards the State of Maryland, he protested against the horrors, 
the murderous horrors, of such a doctrine. At one fell swoop it would 
destroy all power over the slanderer. Mr. R. after further illustrating this 
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view, went on to show what is the law of libel; he alluded to the remarks 
of the gentlemen on the other side, where they had spoken of the ‘* pomp 
and circumstance”’ with which a libel was paraded. He showed that even 
by an assault and battery the dignity of the State of Maryland was insult- 
ed; then how much more was it insulted by a libel; how would it be out- 
raged if this doctrine were sustained? If the laws would not protect a 
man from libel, the man would protect himself, and the knife—the bowie 
knife—would be the retaliation for the stab of the slanderer. Mr. R. 
went on to show that the law he contended for, was not the Star 
Chamber law, and quoted the opinions of recent liberal-minded English 
judges, and, in this country, the opinion of Judge Story. He reminded 
the jury that they were the judges of the law as well as the facis, and they 
were in this case to decide upon this great principle. This part of the 
subject was most ably argued, but want of space prevents a detail. As to 
the malice in this case, he took occasion in the course of his remarks to 
say, that malice had been fully shown, when a client by his counsel, in the 
broad face of day, maintained the truth ef his charges, and continued to 
maintain that they were true ; when he sat in court after the falseness had 
been proved, and heard his counsel reiterate that it was true without 
checking them. ‘The gentlemen on the other side had insinuated that there 
was still some darkness about this affair; it may nol be true, but there was 
still some mystery. Now, said Mr. R., the man who insinuates, is worse 
than he who openly avows a charge, because he does you an injury, and 
you cannot catch him.—Mr. R., alter reading largely from authorities on 
the position that malice is wilfulness, in the legal sense of the term, main- 
tained that the law he upheld was the law of the land, the law of justice, 
and the law of common-sense. No man has a right to do that which 
injures another in his person, property, or character, and if he injures your 
character, you can claim a punishment, by showing that it was wilfully 
done.—There is another thing, said Mr. R. [f a man has done any thing 
wrong, it is the duty of every good citizen to bring him before the proper 
tribunal for trial, and not tv publish the offence because he believes it to 
be true. Could he say more? I say here that Dr. Breckinridge would 
have done no more nor no less than his duty, if he, on hearing of an act 
of Maguire’s which he believed to have been so gross a violation of duty, 
had gone before the grand jury and brought upon him the proper punish- 
ment of the law. Mr. R., in conclusion, said he dad attempted to show 
the jury that the libel was on Maguire, that it was false and that it was 
malicious. He would repeat to them that they were the judges of the law 
as well as the facts; and as you are sworn to apply facts without fear, 
favor, or affection to the case, so are you bound to follow the facts to where 
they lead, and as judges of the law, apply to them the law as you under- 
stand it. The same solemn obligations that bind you to apply the facts as 
they are, bind you to apply the law as it is, not as you wish it to be. Mr. 
R. closed his address, which has been so feebly sketched above, by stating 
that he believed he had done his duty to the best of his abilities, and he 
could retire from the case with a consciousness that he had done every 
thing which was demanded of him by the State, and fulfilled the obliga- 
tions imposed upon him by his oath of office. He had tried the case fairly 
and impartially, with regard for the feelings of others, and if in the ardor 
of debate any expressions had fallen from him other than respect for those 
opposed to him, he was sorry they had been uttered. He now left the 
case with the jury, and if in justice to the laws of God, and their country, 
they could acquit the traverser, no man would rejoice more than he would.* 





* The reader can form very little idea of the violence of this speech from the 
foregoing report of it. The reporter has omitted, here and elsewhere, many things, 
which we will not now recall, but which, as they passed, filled us with amazement, 
and thousands with deep indignation. If we should treat Mr. R. as he has treated 
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The jury retired about four o’clock ; but not being able to agree 
when the court adjourned, were directed to seal their verdict, and 
deliver it in the morning. 


Trvurspay, March 19. 


The jury remained in their room all night; up toll o’clock this day 
were unable to agree. Thecourt took a recess until 2 o’clock, P. M. 

Two o’clock, P. M. ‘The jury were brought into court, at their 
own request. They had been kept in their room, nearly twenty- 
four hours, destitute of every comfort—and were much exhausted 
by such a confinement, added to their previous long and painful 
altention to this case. Their foreman stood up, and said, for the 
pannel, that there was no hope of their agreeing—that their opin- 
ions all stood, just as when they left the jury box—and that they all 
and very earnestly asked to be discharged. 

The court desired to know the wishes of the parties to the case. 

Mr. Scuxey, for the defence, declined to interfere ; there ought 
to be a verdict; it was important on every account, that the jury 
should, if possible, agree. 

Mr. Ricuarpson, for the prosecution, left the matter with the 
court. 

After some consultation between the judges, and some conversa- 
tion between the court and the bar, and renewed protestations and 
demands on the part of the jury; Brice, chief judge, said, that under 
the circumstances, the court had determined to take the respon- 
sibility of discharging the jury. Jury discharged by the Court.* 





us—if we should even treat him as we had once designed to do—he might learn that 
we are neither without the means nor the ability to carry the war into Africa. We 
prefer—we adopt a different course. Mr. R. is an excellent criminal lawyer, a 
clear-headed man, and a powerful and vehement speaker. We say this in sin- 
cerity, and out of a sense of justice. It is impossible, so far as he was concerned, 
that the prosecution could have been managed with more tact, ability, and legal 
learning; all conspiring, and urged with unparalleled eagerness, for a conviction; 
which, when he began the case, (and perhaps to the end of it,) we happen to 
know, he fully expected to obtain. To give the reader some idea of Mr. R.’s 
interest in his case, we mention, that, at the conclusion of one of his most vehe- 
ment climaxes, he sat down, perfectly exhausted by his vivlent efforts and 
screams; and, as we supposed, was done. But behold! after resting himself, and 
sucking an orange, or lemon, he rose up and continued his speech. We have 
been conversant, for twenty years, with all sorts of public proceedings; but never 
before witnessed, nor even imagined, exactly such a case. 

* Various rumors had been afloat, from the moment the jury retired to their 
room. Indeed, before the case was half through, there was the utmost confidence 
expressed by many papists, that that jury would never acquit; that there were 
men on that jury that would never agree to a verdict for Mr. B. &c. &c. As 
soon as the jury was discharged, it was found, that ten were for acquittal, that 
one was violently for conviction, and that one other was inclined to convict, but 
was willing to acquit, if the twelfth man would fall in; but if he refused, this 
eleventh man more inclined to his opinion than to that of the ten. This we 
believe to be the true state of the case. This twelfth man ( Win, T. Rice, see p. 
194) is unknown to us, and we cannot vouch for any of the rumors, good or bad, 
which have been circulated concerning him, nor will we repeat them. He is an 
obscure and ignorant man, in very humble life, and, we hope, did what he thought 
his duty: we intimate nothing to the contrary. The eleventh man, George C. 
Addison, is a respectable dealer in shoes, in Pratt street, and, we understand, a 
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Fripay, March 20. 


The traverser appeared in court, with his counsel; and Mr. Schley 
on his behalf, moved the court to appoint a day during the present 
term, and at their earliest convenience, in order to try again the 
case of the State of Maryland against Robert J. Breckinridge for 
libel. He urged this as matter of right on the part of his client; 
as a great duty to society; and as, in all respects, and on every 
account, required by considerations both public and private. His 
client, he said, was ready for trial, and he was here, to demand for 
him that the case be proceeded with, during the present term. 

The court was understood to say that it was very reluctant to try 
the case again, at present; and intimations were made, which 
seemed to indicate a doubt in the minds of their honors, as to the 
necessity or propriety of further proceedings in the case. 

The Deputy Attorney General, after a few general observations, 
desired time, until to-morrow morning, when he would be ready to 
decide what course it would be his duty toadopt. But he intimated 


that at present the inclination of his mind was not to proceed any 
farther.” 





Methodist. What Mr. Maguire may suppose he has gained by this result, is best 
known to himself: what he has actually gained, all can judge. It is a bad case, 
truly, when a man can’t get justice, even when allowed to swear for himself, 
and to enlist the commonwealth as his backer. What papism has gained by the 
affair, our readers can judge pretty well, by considering the influence of the peru- 
sal of this pamphlet upon themselves; for, besides the hundreds that heard this 
trial, and the thousands to whom its leading facts were repeated by word of 
mouth; tens of thousands more have read reports of it, much diluted, indeed, but 
containing the leading facts and arguments. We learn that one of our penny 
papers sold 156,000 impressions in eight days—nearly 20,000 copies a day. 
And this was one of three reports (previous to this) of the trial. Let us add, 
that one of our booksellers, and by no means of the most extensive class, has 
sold, by retail, in this city, about five hundred volumes, directly bearing on the 
papa controversy, since our presentment by the grand jury; that well on to two 

undred subscribers have been added to our Magazine within the same time; and 
that, besides what others have done, we have delivered, up till this date, (May 13,) 
eleven lectures on papism, attended, on an average, by little if any less than 
two thousand persons; and by means of the facilities furnished by them, have put 
into circulation about 15,000 tracts in the papal controversy. Upon the whole, 
we could wish the papists might prosecute some obstinate heretical parson in 
every principal town in the Union. And as the first dash of the thing is over 
with us, and the bad taste of it somewhat out of our mouth; if they can’t make a 
better arrangement, we might, perhaps, take a circuit with them, and be whipt 
and cleared all about the country. What say you, gentlemen? 

* From the conclusion of Mr. Richardson’s speech, on Wednesday afternoon, 
up to the opening of the court on Saturday morning, all that occurred is omitted, 
by Mr. Reilly and the ‘‘ member of the Baltimore bar,’’—except a few lines 
saying the jury hung and were discharged. There is not even an intimation in 
Reilly’s pamphlet, that the matter was before the court, in any shape on Friday; 
and yet, probably, no part of the proceedings from beginning to end, was more 
curious, more characteristic of all parties, nor more decisive of the case, than 
those whose very existence is concealed. The reader may assign his own 
reasons for such reporting; and all prudent persons will sec, that some caution 
ig necessary in taking up impressions from what comes to light through the par- 
ticular friends of holy mother: at least if a heretic be implicated in her proceed~ 
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SaturDay, March 21. 


Mr. Ricwarpson, the attorney-general, rose and addressed the 
court. He said he would call! the attention of their honors to the 
subject, which had been under their consideration yesterday. He 
had then informed the Court that it was his impression that his duty 
to the public, as the officer of the State, did not under the circum- 
stances, seem to call for a further prosecution of the case against 
Mr. Breckinridge. He had felt, however, the importance of calm 
reflection in coming to a final decision, and had requested of the 
Court until to-day, that he might give to the subject that serious de- 
liberation which it demanded. He would now state to the Court, 
that the result of his deliberations had been, more than ever, to con- 
vince him of the propriety of the course he was disposed to adopt 
yesterday. His confidence in it was not only unshaken, but was 
even more firm; and he had been sustained in his views by a con- 
sultation with learned friends whom he had consulted, and on 
whose matured judgment he could securely rely. As the officer of 
the State, he believed the public interest did not require that there 
should be any further prosecution of the case, and he had no hes- 
itation in exercising the power vested in him as such officer, and 
closing all further proceedings, by entering a nolle prosequi. Such 
were the conclusions to which he had come, and such was the 
course he had to adopt. 

He felt it, however, to be proper to say, that as the case had ex- 
cited considerable interest in the public mind, it was due to the 
public, as well as to the parties concerned, and especially to the 
Rev. Mr. Breckinridge, should his feelings prompt him to desire it, 
to tender to him another trial. Although he, (Mr. R.,) had the 
power of closing all further proceedings at once, by entering a 
nolle prosequi—he was not disposed to exercise that power against 
the views and feelings of Dr. Brechinridge, having no desire of 
abridging any privilege he might claim of a new trial. 

After Mr. Richardson had concluded, Mr. Schley, who sat at the 
side of Mr. Breckinridge, at the trial table, immediately rose and 
said—W ithout consulting with Dr. Breckinridge, he would answer 
the Attorney General at once. We are here, said Mr. Schley, not 
to direct or contro] the State, in the course it may think proper to 
pursue in reference to this prosecution. We are here on our de- 
fence. He (Mr. S.,) had not conferred with Dr. Breckinridge, 
whose feelings we well knew, but in reply to the officer of the 
State, he would say, they were ready for trial, and prepared to meet 
the State, whatever course it might think fit to adopt. 

Mr. Richardson said he had thought it due to Mr. Breckinridge, 
to offer him a new trial. 

Mr. Schley replied, that he, (Mr. R.,) had asked their assent. 

Mr. Richardson rejoined; no sir, he (Mr. R.,) had not asked 
their assent. It was with him (Mr. R.), as the officer of the State, 
to exercise the power vested in him, and enter a nolle prosequi, 
but he had deemed it due to Dr. Breckinridge, to say, that while he 
had determined so to do, his determination was not unalterable, 
and would be abandoned, if it would be more satisfactory to the 
feelings of Dr. Breckinridge to have a new trial. 
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Mr. Schley said, if the State proposed to go into a new trial, they 
were ready ; they had nothing to say to the course the State might 
think proper to adopt, whatever that course might be. 

Mr. Richardson then said, well, then I will enter a nolle prosequi.* 

Mr. Richardson then addressing the Court, said he would farther 
observe, and his remarks were intended more for those around him 
than for their honors, that he had been sustained in the course he 
had taken by the opinion of others. Their honors had been made 
aware of the course which he, (Mr. R.,) had determined on. He 
had consulted with their honors; had made known his determin- 
ation; it had received their sanction, and all he had done, had 
been done with their approbation, they believing with him, that the 
public interest did not require further proceedings, 

Judges Brice, Nisbet, and Worthington, assented to what Mr. 
Richardson had said. Judge Brice, among other remarks, said 
that the case had been fully examined, and the jury were not able 
to agree—they had differed as men would and could honestly differ 
in Opinion. 

Mr. Richardson then said, there was also an indictment against 
Mr. Cross, the co-editor, to be disposed of. He thought a similar 
disposition ought to be made of this case. If it were tried, the 
same testimony substantially would be given. He had other reasons 
for entering a nolle prosequi in this case. If Mr. Cross were to be 
tried, he could be convicted on technical grounds only. No mal- 





* We shall not pretend to call in question the motives for this procedure on the 
part of the Attorney General; we have no doubt his conduct in it, met the ap- 
proval of every respectable man in Baltimore—who is not at once a bigotted 
Papist and a silly fellow. For no man else, could have a doubt, after what had 
happened, that all hope of a conviction was idleand absurd. We have, however, 
ventured, in former notes, to say that we are unable to reconcile the proceedings, 
up to the discharge of the jury, with those after that. We say so still: we think 
every candid man, who knows the facts, will say and feel the same thing. But 
it is not our business to reconcile the difficulty. —We feel obliged, also, to say, 
that however for a moment, our feelings might have impelled us to prefer a direct 
acquittal, (which we felt we deserved and must ultimately obtain,) and therefore, 
another trial; yet, a very little consideration convinced us, that the proper course 
was that ultimately pursued; and that spontaneously, both by our counsel and 
ourself without conference. Overtures were made to us, from high qaarters, 
(though we know not on what authority )—desiring an assent of some sort on our 
part, to the stopping of the case: to which we returned a positive refusal to hold 
any conference on the subject. Similar overtures, to our counsel, met a similar 
fate.—And ‘‘ the State of Maryland’’—took the responsibility, and acted, as we 
think, properly. We feel at liberty to say, that afier the finding of the Bill, 
against us, efforts were made, of the most imposing kind—to arrest the case; and 
persons of the highest rank in Maryland, lay and ecclesiastical, conferred, in re- 
gard to its termination without a trial; all this was by persons, in part, strangers 
to us, and as to all—without our knowledge or authority. As soon as we heard 
of the matter—we said at once, and decisively, that the case must be tried, or dis- 
missed freely and without conference with us. Upon the whole, we have every 
reason to be satisfied personally, with the termination of the affair; and, by God’s 
grace, do not intend to turn aside a hair’s breadth, from our course, by reason of 
the proof afforded by it, that all our suspicions, and far more than all our decla- 
rations, of the nature of the warfare waged against us, are proved to be but too 
true. We know our enemies: this is much. But what is more, we know where 


our strength lies: and while God is for us—the wicked may plot, and threaten, 
revile, persecute, and rage, in vain. 
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ice could be proved against him. He believed, too, Mr. Cross to 
have been ignorant of the article until it made its appearance in 
print, and that he was first made acquainted with the character of 
that article like any other reader of the periodical, by perusing its 
contents after it had come from the press.—He would, therefore, 
enter a nolle prosequi in this case: 

Mr. Schley observed, that from the first, it had been the desire 
of Mr. Breckinridge, that Mr. Cross should not be involved in any 
of the consequences resulting from the publication. Whatever 
might be the consequences of the trial to himself, he did not wish 
Mr. Cross to be involved. Mr. Cross had nothing to do with the 
authorship of the article in question, and was, as he (Mr. 8.) be- 
lieved, out of town when it was put to press. 





We have now fulfilled our pledge to the public. The whole of our trial is here 
printed; and we are sure, the reader will find in the preceding pages, not only the 
most complete, but also the most impartial report of that monstrous proceeding. 

It was our intention to have added, in this place, a brief and clear summing up 
of the case. But it has already consumed so much of our time,—it occupies so 
much more room than we had anticipated,—and every point is so clearly exhibited, 
either in the public proceedings, or in the annotations of the traverser, that we, 
not unwillingly, omit it. 

Nothing can be more clear to every impartial mind, than, 1, That the prose- 
cution was a most signal and disreputable failure :—2, ‘That every allegation of the 
paragraph proceeded against, was fully sustained in the sense in which all was 
intended: 3, That the real motives of the prosecution were utterly different from 
those avowed: 4, That it was substantially an attempt to silence our voice, and 
stop our press, for the benefit of Papism: 5, That there is a pressing necessity for 
a more wakeful jealousy, a more thorough watchfulness, and a more intrepid op- 
position to that most corrupt, fraudulent, and intolerant superstition: and, 6, That 
this man, Maguire’s removal from office, is a reparation due to society, to liberty, 
to truth, to religion, to the poor, and to law itself. 

In the conclusion of the whole matter, as it regards this portion of this per- 
secution; and in calmly expecting that which remains, in the form of a suit for 
slander: we record, with deep sensibility, our gratitude to God for his presence, 
his favor, and his protection, in all these trying scenes; and our obligations to our 
brethren, our friends, and our countrymen, for their striking and generous tokens 
of confidence, approval, and support.—He who has for his cause, the cause of 
God and of his country—may well be indifferent whether he lives usefully, or 
gloriously falls. 





iC PA very long list of Notices, extending as far back as the 24th of March, 
excluded for want of room. This No. contains 108 pages; being 12 pages more 
than a double No.—which it purports to be—taking no account of the increased 
amount of matter, by reason of the diminished size of much of the type. The 
July No. will be issued at the regular period, and of the ordinary size. 


